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Introduction

This submission to the Joint Committee on Justice on the General Scheme of the Criminal
Justice (Hate Crime) Bill 2021 has been prepared by Professor Amanda Haynes and Dr
Jennifer Schweppe, directors of the European Centre for the Study of Hate which is based at
the University of Limerick. It is informed by our research, conducted over the last nine years,
on the relationship between minority communities and criminal justice institutions, with a
particular emphasis on hate crime. Because our research has primarily focused on hate
crime, rather than incitement to hatred and related offences, this submission reflects that
expertise, with an emphasis on Part 2 of the General Scheme. We would welcome the
opportunity to present to the Committee on our research, and to answer any questions
Committee members might have. All published research cited in this submission is available
on request.

Given the fact that common issues arise across various sections of the Bill, we have grouped
these issues and set them out in eleven headings. For clarity, the heads to which each of these
issues applies is set out, eg “Issue 2: Protected characteristics (Head 2, Head 3, Heads 4-6,
Head 7)”. For ease of access, we have set out an executive summary of our submission on
page 5, and a list of recommendations on page 9.

About the ECSH

The aim of the European Centre for the Study of Hate (www.ul.ie/ecsh) which incorporates
the Hate and Hostility Research Group, is to understand the hate that excludes and divides,
and provide the tools to respond to hate effectively. An open, inclusive, and safe society for
all is a core aim of the European project. This vision is under threat from the growing
influence of those who wish to exclude minorities from society because of who they are or
what they represent. Where hate is politicised, cultivated, and spreads across borders, it
makes the European way of life unattainable for minority communities. Led by its co-
Directors, Professor Amanda Haynes and Dr Jennifer Schweppe, the work of the ECSH is
organised by five themes:

e European Understandings of Hate
e Growing Up in an Inclusive Europe
e C(Criminalising Hate

e Populism, Politics, and Exclusion

e Margins and Marginality

The ECSH operates across multiple levels of orientation, with members working on
interrelated topics - from individual prejudice (micro) to community impact (meso) to
structural and legal contexts (macro). Faculty members from across the institution are
members of the Centre, from the disciplines of business (Dr Jean McCarthy), sociology (Prof
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Amanda Haynes, Prof Ross Macmillan; Dr Martin ] Power), law (Dr Jennifer Schweppe),
musicology (Dr Aileen Dillane), education (Dr Aoife Neary) and psychology (Dr Ronni
Greenwood). The ECSH advances evidence-informed dialogue at European and national
levels on challenging hate towards those who are marginalised or stigmatised. The ECSH is
the nexus for research-policy-practice linkages and the originator of translational
interdisciplinary European scholarship on one of the most important issues facing Europe
today.
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Executive summary

As Directors of the European Centre for the Study of Hate (ECSH) at the University of
Limerick, we welcome the publication of the General Scheme of the Criminal Justice Bill
2021. Our research shows that, in the absence of hate crime legislation, the treatment of the
hate element of crimes in Ireland is lacking in consistency and transparency, with
repercussions for the rights of both victims and offenders. We believe that hate crime
legislation is required, not only to ensure that hate crimes are declared as such by the
process, but also to ensure that individuals are not stated in court to have committed a hate
crime in the absence of evidence to establish that fact. There have been a series of issues
highlighted with respect to the operability of the 1989 Act, including but not limited to the
scope of protection in that Act. Extremely narrow interpretation of the provisions of that
legislation has led to a small number of convictions under that Act. However, we would note
that in the context of legislation which limits free speech, provisions should be narrowly
drawn.

The introduction of hate crime legislation must balance concern for victims and offenders.
Researchers from the ECSH have collected data on the Irish public’s understandings of, and
attitudes towards, hate crime. A key part of that research sought to understand the attitude
of Irish people towards those who are convicted of standard criminal offence, versus those
who are convicted of a the same offence which is aggravated by hate. We have shown that
labelling an individual a “hate criminal” (that is, including a conviction for an aggravated
offence on the criminal record of an individual) is likely to prove an additional impediment
to securing employment, as well as their acceptance and integration into the wider
community. This, we believe, should be a determining consideration in shaping legislation
addressing hate crime.

As a general principle, we note that while it is possible to expand the scope and protections
afforded by hate crime legislation by way of amendment in the years following its
introduction, it is difficult to contract or remove the protections given the message that this
will send. Hence a cautious approach to determining the scope of the legislation is advised,
as well as a legislative review after 5 years.

We argue for a narrow and cautious approach to legislating against hate. We consider that a
narrower approach will:

- advantage public awareness of and support for its implementation;

- beless likely to lend itself to the over-criminalisation of members of minority
communities themselves;

- align with the principle of minimal criminalisation,
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Protected characteristics

In determining the scope of protected characteristics, there are a number of frameworks that
can be used to determine in/exclusion. There is no framework which is generally accepted
as a definitive means of determining the inclusion and exclusion of protection
characteristics. For this reason, we recommend that legislators make explicit the framework
that they use in selecting protected characteristics.

The Consultation report places great emphasis on the use of evidence as a means of
determining the in/exclusion of protected categories. We caution that a lack of data relating
to a particular groups’ need for protection is not equivalent to data negating their need for
protection. As such, we would caution that, in the absence of systematically collected data,
it is difficult to justify the use of an evidence base as the sole criteria for in/exclusion. When
a stated framework for in/exclusion has been made publicly available, consideration should
be given to the inclusion of other characteristics.

“Real or perceived membership of a protected group”

Hate crimes are inherently defined by the perception of an offender. That the offender
decides to act on the basis of their prejudice, bias or hostility against an aspect of their
victim’s identity has no necessary or inherent relationship to the actual identity of that
victim. For this reason the ESCH considers that the legislation should explicitly protect those
who are targeted on the basis of presumed as well as actual characteristics and by
association.

Defining hate and hatred

The term ‘hatred’ is defined in the interpretation section, in a manner which is extremely
broad, and consideration should be given as to whether this breadth is appropriate. The
term ‘hate’, which is used in the title of Part 2, lacks any definition. Though Part 2 of the Act
is called ‘Hate Crime’, only prejudice is used in the framing of the new offences in this section.
To limit the legislation to just ‘prejudice’ may be too narrow, particularly in the context of
the narrower scope of the motivation model, and is unusual internationally.

Defences to incitement to hatred

Head 3(5) provides for an extensive range of statutory defences to a prosecution for
incitement to hatred. We believe that the extensive nature of these defences may lead to the
legislation being unworkable in practice.

Reversing the burden of proof

Subsection 6 of Head 3 provides for a reversal of the burden of proof in prosecutions under
subsection (1) or (3) of the Act. We strongly object to this and recommend that the standard
burden of proof operate.
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Aggravated offences

Research shows that when addressing hate crime through legislation, an aggravated offences
model has more capacity to ensure that the hate element of a crime is fully addressed. For
this reason, the approach taken in the General Scheme is to be commended. We believe that
the basis for selecting which offences are to be aggravated should be made explicit and,
following this, consideration should be given to the aggravation of additional offences. We
consider that the scheme by which increases in maximum sentences are decided should be
made clear and there should be consistency in the percentage increases across offences.

The scope of the ‘hate element’

We support the use of a narrow animus model in the General Scheme and the adoption of the
motivation model. We argue that this narrow approach, which aligns with the principle of
minimal criminalisation, achieves an appropriate balance between the necessity of
recognising and addressing the hate element of crimes, and the stigmatising effect of the
label of hate crime offender. As set out in the last paragraph of Head 8, it should not be
necessary to prove that prejudice was the only or principal motivation for an offence.
However, this should be included elsewhere in the Bill for legislative clarity.

Alternative verdicts
We welcome alternative verdicts and recommends that these are available across all
offences.

Aggravated sentencing

We welcome the use of an aggravated sentencing, We note some ambiguity in the framing of
Head 7 and recommend that the aggravated sentencing provision should apply to all
offences; that a standard burden of proof should apply in the context of aggravated
sentencing provisions; and recommend that the fact that a sentence was aggravated under
Head 7 should not appear on the criminal record of an individual. If these recommendations
are adopted, we see merit in using the demonstration model in respect to aggravated
offences only.

Denial or trivialisation of genocide

With respect to the denial or trivialisation of crimes of genocide, the provision in the general
scheme is significantly broader than that which is required by Article 1 of the EU Framework
Decision on combating racism and xenophobia. We recommend that the provision be
amended to reflect the requirements of the Framework Decision.
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Implementation measures
Legislators should be aware that robust implemention measures are crucial to the success of

hate crime legislation, and in their absence, legislation is likely to fail. We believe that these
measures should include, at a minimum, a public awareness campaign to accompany the
introduction of the legislation, robust and regular anti-bias training across criminal justice
institutions, and the introduction of a national action plan against hate crime.
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List of Recommendations
Introduction: Developing legislation against hate

Recommendation 1: Research has clearly established that hate crime legislation is required
in Ireland. The publication of the General Scheme addressing hate crime and addressing
stated deficiencies in the 1989 Act is long overdue, and we warmly welcome its publication.
We recommend that the progression of this Bill be given priority.

Recommendation 2: Care should be exercised in expanding the scope of the Prohibition of
Incitement to Hatred Act 1989.

Recommendation 3: In introducing legislating, legislators should be conscious of the stigma
that attaches to a conviction for hate crime offending.

Recommendation 4: In introducing legislating, legislators should be cognisant that, whilst
the scope of legislation can be expanded at a later date, it is difficult to later reduce its scope
without sending a message that society now tolerates hate crime.

Recommendation 5: We recommend a conservative approach be taken to the development
of legislation, with a mandatory legislative review five years following the introduction of
legislation to assess its operation.

Recommendation 6: We recommend commitment to a legislative review after 5 years.

Recommendation 7: In designing hate crime legislation, legislators should first articulate
what they understand by ‘effectiveness’

Issue 1: Understanding hate crime and incitement to hatred - Scope of the General
Scheme

Recommendation 8: Research evidence specific to Ireland on the need for, and form of, hate
crime legislation, is available. The Department of Justice consultation process, however,
addressed itself to the issue of the Prohibition of Incitement to Hatred Act 1989, not hate
crime. We recommend that legislators take these facts into account in weighing up the
available evidence regarding the form of hate crime legislation .

Recommendation 9: The title of the Bill should be rewritten to more accurately reflect its
contents

Recommendation 10: The Parts of the Bill should be renamed to more accurately reflect their
contents
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Recommendation 11: For the purposes of ensuring the ‘message’ element of the legislation
is not lost or confused, we recommend that consideration be given to introducing an Act
which only addresses hate crime. Separate legislation either amending the 1989 Act, or
introducing new offences to address incitement to hatred and related offences should then
also be introduced.

Issue 2: Protected characteristics (Head 2, Head 3, Heads 4-6, Head 7)

Recommendation 12: The framework for in/exclusion utilised in determining protected
characteristics in legislation should be made explicit.

Recommendation 13: Following clarification of the framework for in/exclusion, the inclusion
of other characteristics should be considered.

Recommendation 14: In deciding how to frame the protected categories, legislators are
required to balance, in particular, concerns regarding inclusivity, evidence-informed law
making, and equality before the law. We argue for an approach which, for the most part,
names protected characteristics as neutral grounds.

Recommendation 15: We welcome the definition of gender as inclusive of gender identity
and gender expression.

Recommendation 16: We welcome the specific reference to “religion” as inclusive of the
absence of religious belief, and recommend that consideration be given to also including the
presence or absence of religious belief within the definition.

Recommendation 17: The term ‘ethnic or national origin’ should be defined as including
membership of the Traveller community.

Recommendation 18: Consideration should be given to the inclusion of ‘ethno-national
identity’ in the definition of ethnic or national origin

Recommendation 19: Recognising that race is a social construct, the term should be defined
as including those grounds upon which individuals are attacked on the basis of their
racialised identity.

Recommendation 20: Additionally, consideration should be given to including citizenship

and place of origin in legislation.

10
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Recommendation 21: Following the publication of a stated framework for in/exclusion,
consideration should be given to the inclusion of other characteristics.

Recommendation 22: The legislation should be consistent in its use of “real or perceived”
association with a protected characteristics across the Bill. We recommend that the
definition section define ‘protected characteristic’ as including actual or presumed
association with members of that group. We further recommend that the definition section
include a definition of ‘presumed’ as ‘presumed by the offender’.

Issue 3: Defining hate and hatred (Head 2, Head 3, Heads 4-6, Head 7)

Recommendation 23: Consideration should be given to the scope of the definition of ‘hatred’
in Head 3, with a narrower definition being used. In this context, reference should be made
to the Prohibition of Incitement to Hatred 1989 Act.

Recommendation 24: The definition of ‘hatred’ in the interpretation section should only be
used in the context of incitement to hatred, and not hate crime.

Recommendation 25: In line with international good practice, when ‘hate’ is used in the
context of hate crime, it should be broadly defined. For this reason, we recommend that the
definitions section be amended to include a definition of ‘hate’ which includes bias, prejudice,
contempt and hostility, and that the term hate replace the term prejudice throughout part 2
of the Act. The definition of ‘hatred’ for the purposes of the General Scheme will apply only
to the incitement offences.

Issue 4: Incitement to hatred (Head 3)

Recommendation 26: Consideration should be given to human rights principles when
criminalising speech and caution should be exercised when expanding the scope of the
provisions beyond that as set out in the Prohibition of Incitement to Hatred Act 1989

Recommendation 27: Consideration should be given to the scope of the defences in Head
3(5) of the General Scheme. In this context, reference should be made to the Prohibition of
Incitement to Hatred legislation which provides for a much more limited and, we believe,
appropriate range of defences.

Recommendation 28: The standard burden of proof should apply to prosecutions under the
Act.

11
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Issue 5: Hate crime (aggravated offences) - the range of aggravated offences (Heads 4-
6)

Recommendation 29: The utilisation of an aggravated offences model is to be commended

Recommendation 30: Consideration should be given to broadening the range of aggravated
offences

Issue 6: Hate crime (aggravated offences): defining the hate element (Head 4-6, Head
7)

Recommendation 31: In introducing legislation, we recommend that legislators consider
evidence regarding the stigma of a conviction for hate crime. Legislators should also be
cognisant of the negative message that can be caused in reducing the scope of legislation in
the future. For this reason, we recommend a cautious and narrow approach be taken to
introducing legislation in the first instance.

Recommendation 32: An adapted animus model, which restricts the operation of the
legislation to the motivation of the offender should be utilized in the legislation.

Recommendation 33: That part of Head 8 which allows for part motivation to be sufficient
for the purposes of a prosecution should be included in each aggravated offence, with the
phrase ‘wholly or partly’ being utilised for these purposes.

Issue 7: Hate crime (aggravated offences) - the extent of the aggravation (Heads 4-6)
Recommendation 34: There should be consistency in the extent to which the maximum
sentences are increase in the context of aggravated penalties.

Issue 8: Hate crime - alternative verdict

Recommendation 35: There should be consistency in the availability of alternative verdicts
for all offences across the Bill.

Issue 9: Hate crime - aggravated sentences (Head?7)

Recommendation 36: We broadly welcome the inclusion of an aggravated sentencing

provision in the General Scheme

Recommendation 37: The general standard of proof in sentencing matters should apply in
relation to aggravated sentencing provisions

12
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Recommendation 38: The aggravated sentencing provision should apply to all offences

Recommendation 39: A standard burden of proof should apply in the context of aggravated
sentencing provisions

Recommendation 40: For clarity, in line with current practice, the fact that a sentence was
aggravated under Head 7 should not appear on the criminal record of an individual.

Recommendation 41: Subject to recommendation 39, in designing the aggravated sentencing
provision, consideration be given to expanding the scope of the hate element beyond a
requirement to prove that the crime was motivated by hate. Consideration should be given
to providing that where a hate element is demonstrated during the course of the offence, this
should be considered an aggravating factor at sentencing.

Issue 10: Hate crime - bias indicators (Head 8)

Recommendation 42: We recommend the deletion of Head 8

Issue 11: Denial or gross trivialization of crimes of genocide (Head 9)
Recommendation 43: We recommend the amendment of Head 9 to reflect the requirements
of the Framework Decision on combating racism and xenophobia through the criminal law

Recommendation 44: Head 9 should be included in Part 1 of the Bill

Implementation Measures
Recommendation 45: A public awareness campaign to accompany the introduction of the

legislation should be considered vital to its successful introduction

Recommendation 46: Legislation should commit to the development and implementation of
a National Action Plan Against Hate Crime.

Recommendation 47: Legislators should be aware that robust implemention measures are
crucial to the success of hate crime legislation, and in their absence, legislation is likely to

fail.

Recommendation 48: Legislation should be accompanied by robust and regular anti-bias
training across criminal justice institutions.

13
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Recommendation 49: Restorative justice should be recognised as a key means of addressing
hate crime and included in restorative justices strategies

14
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Introduction: Developing legislation against hate

Calls for a statutory intervention aimed at addressing hate crime and reviewing the
Prohibition of Incitement to Hatred Act 1989 have been made consistently by civil society
organisations, academics, and the general public with increasing regularity. As one of those
voices, we welcome the publication of the General Scheme of the Criminal Justice Bill 2021.
In the absence of hate crime legislation, the treatment of the hate element of crimes in Ireland
is lacking in consistency and transparency, with repercussions for the rights of both victims
and offenders.! There have been a series of issues highlighted with respect to the operability
of the 1989 Act, including but not limited to the scope of protection in that Act.

The publication of the General Scheme of the Criminal Justice (Hate Crime) Bill 2021
therefore marks a welcome intervention by the government. At the same time, it requires
that legislators now debate the arguably thornier question, not of whether we should have
hate crime legislation, but rather what form that legislation should take. What is crucial to
know is that there is no right or wrong way to legislate against hate. Instead, what must be
achieved is a careful balance of what are often competing interests. In legislating, we must
determine where to draw lines between what we believe should amount to a hate crime, and
what is considered outside the boundaries of the legislation. In the context of incitement to
hatred and related offences, we must similarly carefully balance the freedom of expression
against the rights of community to be protected from harmful speech.

With respect to hate crime, our research has shown that frequently in an Irish context, the
hate element of a crime is lost or ‘disappeared’ through the criminal process, at the point of
recording, investigating, prosecuting, or sentencing.? Equally concerning, our research has
shown that judges have declared a crime to be racially motivated in the absence of any
evidence of such a motivation. We believe that hate crime legislation is required, not only to
ensure that hate crimes are declared as such by the process, but also to ensure that
individuals are not stated in court to have committed a hate crime in the absence of evidence
to establish that fact.

In relation to the Prohibition of Incitement to Hatred Act 1989, we have seen that the
extremely narrow interpretation of the provisions of that legislation has led to a small
number of convictions under that Act. However, we would note that in the context of
legislation which limits free speech, provisions should be narrowly drawn.

1 Amanda Haynes and Jennifer Schweppe, Lifecycle of a Hate Crime: Country Report for Ireland (ICCL 2017).
Z Jennifer Schweppe, Amanda Haynes and Mark A Walters, Lifecycle of a Hate Crime: Comparative Report (ICCL
2018)

15
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Recommendation 1: Research has clearly established that hate crime legislation is
required in Ireland. The publication of the General Scheme addressing hate crime and
addressing stated deficiencies in the 1989 Act is long overdue, and we warmly welcome
its publication. We recommend that the progression of this Bill be given priority.

Recommendation 2: Care should be exercised in expanding the scope of the Prohibition
of Incitement to Hatred Act 1989.

The stigma of a conviction for a hate (crime)

In introducing hate crime legislation, we believe that the impact of such offences on victims
must be a key concern of legislators. However, we believe that legislators must also be
concerned with the impact of a conviction on offenders and their capacity for rehabilitation,
as well as the negative consequences of the label “hate criminal”.

For the first time internationally, in our a nationally representative survey Public Attitudes
to Hate Crime3 we probed the Irish public’s attitudes towards those who are convicted of
standard criminal offence, versus those who are convicted of a the same offence which is
aggravated by hate. This data provides us with insights into the additional stigma associated
with a hate crime conviction. The results were clear. In answer to the question “How
comfortable would you be having someone with a conviction for vandalising private
property as your neighbour?”, 13.5% stated that they would be very comfortable or
comfortable. When the same crime was specified as being a hate crime, only 7.7% were
either very comfortable or comfortable. At the other end of the scale, 32.7% of respondents
said they would be very uncomfortable having someone with a conviction for vandalising
property as their neighbour, increasing to 50% when the same offence is designated as a
hate crime.

We asked a similar set of questions with respect to employing an individual who had been
convicted of a crime as opposed to a hate crime. Here, in answer to the question, “If you were
an employer, how comfortable would you be with hiring someone with a conviction for
vandalizing private property”, 14.6% said they would be very comfortable or comfortable.
When the same crime was specified as being a hate crime, only 6.7% were very comfortable
or comfortable. At the other end of the scale, 25.8% of respondents said they would be very
uncomfortable employing a person with a conviction for vandalising private property,
increasing to 52.6% where the crime is designated as a hate crime.

3 Amanda Haynes, Ross Macmillan and Jennifer Schweppe Public Attitudes to Hate Crime. (European Centre for
the Study of Hate, 2021) (available on request).

16
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We assert that these findings evidence the stigma that is attached to a conviction for hate
crime. We have shown that labelling an individual a “hate criminal” is likely to prove an
additional impediment to securing employment, as well as their acceptance and integration
into the wider community. This should be a determining consideration in shaping legislation
addressing hate crime.

In this context, we believe that the work of the Irish Penal Reform Trust (IPRT) should be
highlighted. The IPRT understands that, while those who cause harm should be held
accountable, the system should equally be held accountable for minimising harm for
offenders on conviction, particular in the context of detention. In a statement that is
particularly relevant to hate crime, it states that our penal system should be one “where
society is also held accountable for the social injustices, inequalities and trauma that underlie
much offending.”

Recommendation 3: In introducing legislating, legislators should be conscious of the
stigma that attaches to a conviction for hate crime offending.

Difficulty of narrowing the scope of legislation after its introduction

The Law Commission of England and Wales gives further reason to take such a cautious
approach. Hate crime legislation in England and Wales is the most expansive in the world,
with a wide legislative test used for determining liability (the “demonstration model”). In its
report, the Law Commission asserts that while hate crime legislation can be expanded in its
scope over time, it should not be contracted, as to diminish or remove protection sends a
message that society no longer condones this behaviour. For example, when considering
whether aggravated offences should remain on the statute books, the Law Commission
argued:

“Our provisional view is that the symbolic and deterrent effect of these increased
maximum penalties remains an important component of hate crime laws. We are
concerned that removal could send the wrong message to victims and the broader
community.”4

Similarly, in considering whether the increased maximum penalties should be retained, the
Law Commission stated:

4 Law Commission of England and Wales Hate Crime Laws A Consultation Paper (Law Commission, 2020) 382.

17
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“As we have indicated, we are currently unpersuaded that the removal of increased
maximum penalties is a desirable reform outcome; principally due to the negative
message it could send to already marginalised racial and religious groups.>”

In short: it is possible to expand the scope and protections afforded by hate crime legislation,
but it is difficult to contract or remove the protections given the message that this will send.

Recommendation 4: In introducing legislating, legislators should be cognisant that,
whilst the scope of legislation can be expanded at a later date, it is difficult to later
reduce its scope without sending a message that society now tolerates hate crime.

Recommendation 5: We recommend a conservative approach be taken to the
development of legislation, with a mandatory legislative review five years following the
introduction of legislation to assess its operation.

Recommendation 6: We recommend commitment to a legislative review after 5 years.

Considering what is “effective” legislation

Oftentimes, when discussing the scope of legislation, people refer to “effectiveness” as a core
goal for the legislation. We must carefully ask ourselves what “effective” legislation means in
this regard. To some, effective legislation might mean that it can produce a large number of
prosecutions. To others, it might mean that when a prosecution is brought it is more likely
to result in a conviction. Importantly, it is possible to have a high rate of prosecutions with
a low number of convictions overall.® It could be argued that effective legislation is a scheme
which is understood within the process, and where tools are in place to ensure a high rate of
success where prosecutions are taken. It could also be stated that hate crime legislation
should recognise the international context, but also be aware of our own legislative
framework, and ensure that hate crime legislation is consistent with other criminal measures
in our statute books. Another approach advocates for the centrality of a policy of minimal
criminalisation. Addressing recidivism and promoting rehabilitation is central to the
approach of others. Ultimately, many argue that what we seek to do is to reduce the
prevalence of hate crime, recognising that its eradication is a utopian ideal. Once it is
determined what we consider “effective” hate crime legislation to be, we can then design
legislation to reflect our goals.

5 Law Commission of England and Wales Hate Crime Laws A Consultation Paper (Law Commission, 2020) 412.
6 Mark A Walters, Abenaa Owusu-Bempah and Susann Wiedlitzka, Susann Hate crime and the “justice gap”: the
case for law reform (2018) 12 Criminal Law Review 961.
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A statement as to what ‘effective’ legislation means is not included in either the Department
of Justice report Legislating for Hate Speech and Hate Crime in Ireland,” or the Research and
Data Analytics Unit report Learning from Approaches to Hate Crime in Five Jurisdictions®
although both use the term. In the ‘Five Jurisdictions’ report, the Department note in
determining whether legislation is effective, “some inferences may be drawn from the
number of hate crimes detected, number of prosecutions and successful convictions”, and
effective legislation ensures that the hate element is not lost through the process. It notes
that implementation measures are crucial, though importantly these are not led by
legislation.

The criminal law is a useful tool for both sending a message that hate crime is unacceptable
in society, and ensuring that the hate element is appropriately recognised by courts.
However, in designing hate crime legislation, legislators should be cautious, and recognise
the vital importance of implementation measures .

In our research addressing the question of the form which hate crime legislation should take
in Ireland, we have argued for a narrow and cautious approach. It is our view that this
approach, detailed in this submission, is that which is most likely to be ‘effective’ in the sense
of serving as a general deterrent. We further believe that the clarity and caution of a
narrower approach will advantage public awareness of and support for its implementation.
Finally, we consider that the narrower scope is less likely to lend itself to the criminalisation
of members of minority communities themselves, which is a concern of communities who
report overpolicing and police profiling. With regard to the impact on offenders, we argue
that a narrow approach, which aligns with the principle of minimal criminalisation, achieves
an appropriate balance between the necessity of recognising and addressing the hate
element of crimes, including through addressing the support needs of offenders? and the
potential relationship to recidivism of the stigmatising effect of the label of hate crime
offender. Given the potential impact on offenders’ social integration of the double stigma of
being labelled both a criminal and a hate crime offender, this label should be applied
carefully.

7 Department of Justice, Legislating for Hate Speech and Hate Crime in Ireland: Report on the Public

Consultation available at

Http://www.justice.ie/en/]JELR/Legislating_for_Hate_Speech_and_Hate_Crime_in_Ireland_Web.pdf/Files/Legi

slating_for_Hate_Speech_and_Hate_Crime_in_Ireland_Web.pdf

8 Research an Data Analytics Unit, Learnings from Approaches to Hate Crime in Five Jurisdictions (Department

of Justice, 2020) available at http://www.justice.ie/en/JELR/Appendix 3 - Comparative Research Report -
Learnings from Approaches to Hate Crime in Five Jurisdictions.pdf/Files/Appendix 3 -

Comparative Research Report - Learnings from Approaches to Hate Crime in Five Jurisdictions.pdf.

9 Reference the NI intervention for HC offenders.
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Recommendation 7: In designing hate crime legislation, legislators should first
articulate what they understands by ‘effectiveness’

Issue 1: Understanding hate crime and incitement to hatred - Scope of
the General Scheme

In tackling hate crime, incitement to hatred, and hate speech, we must be clear about how
we understand and define each. While victims may experience each of these in a similar way,
and be unable to differentiate between them, in law there are very clear lines between each.10
We understand a hate crime as an offence known to the criminal law which is committed
with a ‘hate element’, while incitement to hatred is understood as an acceptable limitation
on free speech due to the harmful nature of the communication.

We note that in the consultation which proceeded the publication of the Bill, it was clear that
the question which was the subject of the consultation was on incitement to hatred. Indeed,
the title of the Public Consultation document was, “Review of the Prohibition of Incitement
to Hatred Act 1989”, and it explicitly stated, “a specific, separate consultation will be held [on
hate crime], and experts and members of the public will be invited to submit their views.” As
far as we are aware, this consultation did not take place. For this reason, we believe that
while views can be drawn from the consultation process regarding incitement to hatred, it
cannot be used as evidence for legislating against hate crime. This is not to say that the
legislative process can be stalled to await the outcome of a further process, but rather that
caution should be exercised in relying on that consultation process to inform legislative
reform with respect to hate crime. Indeed, over the past number of years, we have produced
extensive research in an Irish context on the need for, and form of, hate crime legislation in
an Irish context that we are more than happy to provide to the committee.11

Recommendation 8: Research evidence specific to Ireland on the need for, and form of,
hate crime legislation, is available. The Department of Justice consultation process,
however, addressed itself to the issue of the Prohibition of Incitement to Hatred Act 1989,
not hate crime. We recommend that legislators take these facts into account in weighing
up the available evidence regarding the form of hate crime legislation .

10 See further, Jennifer Schweppe, ‘What is a Hate Crime’ 2021 7(1) Cogent Social Sciences. DOI
10.1080/23311886.2021.1902643; Jennifer Schweppe and Barbara Perry ‘A Continuum of Hate: delimiting the
field of hate studies’ Crime, Law and Social Change (in press).

11 Amanda Haynes and Jennifer Schweppe, Lifecycle of a Hate Crime: Country Report for Ireland (ICCL 2017);
Amanda Haynes, Jennifer Schweppe, James Carr, Niamh Carmody and Shannen Enright, Out of the Shadows:
Legislating for Hate Crime in Ireland - Preliminary Findings (ICCL 2015).
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Ultimately, this conflation of hate crime and incitement to hatred is reflected in the title of
the Bill. Whilst it is true to say that the Bill addresses hate crime, it also legislates against
incitement to hatred and other related matters. For this reason, we would suggest that the
title of the Bill be reconsidered to more accurately reflect its contents.

Further, Head 10, which is an incitement offence, should appear in Part 1, which should be
renamed “Incitement to Hatred and Related Offences”.

Recommendation 9: The title of the Bill should be rewritten to more accurately reflect
its contents

Recommendation 10: The Parts of the Bill should be renamed to more accurately reflect
their contents

As an addendum to this matter, and given the important legal, philosophical, and moral
differences between hate crime and hate speech, we believe it is worth considering whether
it would be useful to have two separate pieces of legislation: one for hate crime, and one for
incitement to hatred and related offences. We believe that the inclusion of both offences in
the Bill has the capacity to cause confusion with respect to the scope and content of the
legislation. When we legislate for criminal matters, we seek to send a clear message to the
public that we do not tolerate certain forms of behaviour. When there is confusion as to what
behaviour is criminalised, this has the capacity to create confusion in the mind of the public
reducing the efficacy of the message being sent, also has the capacity for the legislation to be
rejected by the public.

Recommendation 11: For the purposes of ensuring the ‘message’ element of the
legislation is not lost or confused, we recommend that consideration be given to
introducing an Act which only addresses hate crime. Separate legislation either
amending the 1989 Act, or introducing new offences to address incitement to hatred and
related offences should then also be introduced.
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Issue 2: Protected characteristics (Head 2, Head 3, Heads 4-6, Head 7)
In determining the protected characteristics to be included in legislation against hate crime
there are four issues to be considered:

e The range of characteristics to be included.

e The framing of characteristics as neutral grounds or specified statuses
e The definition of each characteristic.

e (larification of the victim's relationship to the protected category.

Each of these considerations required that legislators make complex choices which impact
on the degree to the legislation appropriate for an Irish context.

Range of characteristics

In determining the scope of protected characteristics, there are a number of frameworks that
can be used to determine in/exclusion. For example, one approach is to look at whether
groups are historically marginalised in society as this will be an indicator of oppression and
social disadvantage.l? Another is to prioritise disadvantaged groups.13 A further approach is
to protect characteristics that are immutable or not subject to change.l* Advances on this
approach propose protecting characteristics which are so core to person’s identity that they
should not be expected to change them. Another approach is to determine which groups are
protected by reference to evidence which has been systematically collected, analysed, and
published.1> Some of these frameworks are more expansive, some are more restrictive.

The Department of Justice Research and Analytics Report acknowledges that in developing
a framework for in/exclusion, evidence of hostility, as well as a history of marginalisation,
whether the characteristic is considered immutable or fundamental to the person’s identity,
and reference to domestic equality legislation, pre-existing protections and international
instruments may be considered.1¢ Each of these criteria has value, and there is no universal
test that operates definitively and across cultural and legal contexts to determine which

12 Frederick M Lawrence, Bias crimes: Punishing hate under American law (Harvard University Press 1998).

13 Mohamad Al-Hakim, ‘Making a Home for the Homeless in Hate Crime Legislation’ (2015) 30(10) Journal of
Interpersonal Violence 1755.

14 Mohamad Al-Hakim, “Making a home for the homeless in hate crime legislation” (2015) 30(10) Journal of

Interpersonal Violence.

15 Mark Walters, Susann Wiedlitzka and Abenaa Owusu-Bempah with Kay Goodall, Hate Crime and the Legal

Process:  Options for Law  Reform  (University of Sussex 2017), 210. Available at

http://sro.sussex.ac.uk/id/eprint/70598/3/FINAL%20REPORT%20%20HATE%20CRIME%20AND%20THE

% 20LEGAL%20PROCESS.pdf.

16 Research an Data Analytics Unit, Learnings from Approaches to Hate Crime in Five Jurisdictions (Department

of Justice, 2020) available at http://www.justice.ie/en/JELR/Appendix 3 - Comparative Research Report -
Learnings from Approaches to Hate Crime in Five Jurisdictions.pdf/Files/Appendix 3 -

Comparative Research Report - Learnings from Approaches to Hate Crime in Five Jurisdictions.pdf.
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characteristics are protected by hate crime legislation. Indeed, there is no framework which
is generally accepted as a definitive means of determining the inclusion and exclusion of
protection characteristics.

The Law Commission of England and Wales’ Report, Hate Crime, proposes indicators relating
to the demonstrable prevalence, severity and harms associated with hate crime, in tandem
with criteria relating to the suitability of the protected characteristic, including “.
consistency with the rights of others”1”. The Report of the Department of Justice on the
Consultation process which preceded the publication of the General Scheme argues for an
approach which is evidence-based, and explains the selection of protected characteristics as
extending the list of characteristics which were named in the 1989 Act, only where
“identified as clearly necessary to address actual harms which are occurring at present.” The
Report further notes that, on review, further additions will be determined by the availability
of evidence that a further characteristic requires protection.18

Evidence, however, may take many forms. Ideally, legislative decision making would rest
upon research evidence as the highest quality type of evidence, being based upon the
rigorous analysis of systematically collected data. Research evidence is not, however, always
available to inform the specific choices we face. This is perhaps particularly the case in
respect to experiences of hate crime in Ireland where the community of researchers
dedicated to studying the crime is small. Importantly, the absence of research evidence does
not mean the absence of a problem. A lack of data relating to a particular groups’ need for
protection is not equivalent to data negating their need for protection. As such, we would
caution that, in the absence of systematically collected data, it is difficult to justify the use of
an evidence base as the sole criteria for in/exclusion.

The process of selecting characteristics requires legislators to balance complex concerns for
inclusivity against the potential for the protection of characteristics whose inclusion is
widely contested, or the expansion of the range of protected characteristics to a point which
arguably renders legislation meaningless.1® While a useful tool for determining inclusion,
evidence is not, and should not, be the only criterion for deciding the range of protected
characteristics. In order to consider the inclusion of further characteristics to the legislation
in the future, it is essential that the framework used in the determination for in/exclusion of
characteristics be published.

17 Law Commission of England and Wales Hate Crime Laws A Consultation Paper (Law Commission, 2020), 196.
18 Department of Justice, Legislating for Hate Speech and Hate Crime in Ireland: Report on the Public
Consultation, 40. Available at

Http://www.justice.ie/en/JELR/Legislating for_Hate_Speech_and_Hate_Crime_in_Ireland_Web.pdf/Files/Legi
slating_for_Hate_Speech_and_Hate_Crime_in_Ireland_Web.pdf

40

19 Nathan Hall, Hate Crime (2nd edn, Routledge 2013).
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Recommendation 12: The framework for in/exclusion utilised in determining protected
characteristics in legislation should be made explicit.

Recommendation 13: Following clarification of the framework for in/exclusion, the
inclusion of other characteristics should be considered.

The framing of characteristics

Legislators have two key options when framing protected characteristics. Taking the
example of religion, characteristics can either be framed neutrally (as in religion) or by
naming specific statuses/identities (eg Muslim). By naming religion as the protected
characteristic legislators ensure that all members of the population, whether members of
majority or minority groups, will be able to avail equally of the protection afforded by the
legislation should they be targeted for the protected characteristic. This has the added
advantage of ensuring that no one who is targeted for the protected characteristic will be
omitted from protection no matter their specific identity under that ground. It could be
argued, however, that while there may be clear evidence that people are targeted on the
protected characteristic, not all identities will be equally at risk.

The utilisation of specific identities or statuses (eg Muslim) is appropriate if the aim of
legislation is to protect only part of the population, for example members of minority identity
groups. The key disadvantage associated with this choice is the potential, in naming each
status/identity to be protected, of omitting a group which merits protection. Furthermore,
this option does not align with the principle of equality under the law. It is unusual to include
statuses/identities in hate crime legislation: thus, legislation tends to include religion, rather
than Mulism. There is one key exception to this, however, and that is with respect to disablist
hate crime. In addressing such manifestations of hostility in legislation, legislation uses the
status (disability).

Recommendation 14: In deciding how to frame the protected categories, legislators are
required to balance, in particular, concerns regarding inclusivity, evidence-informed
law making, and equality before the law. We argue for an approach which, for the most
part, names protected characteristics as neutral grounds.

Defining characteristics

Rather than having an extensive and overly cumbersome list of named characteristics, the
collection of characteristics into analogous groups in the interpretation section of the
legislation, is generally accepted as a useful statutory tool. The General Scheme usefully
defines ‘protected characteristic’ as including a range of characteristics which are then
themselves defined. Thus, throughout the legislation, ‘protected characteristics’ - that is, the
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characteristics to which the legislation applies are: race, colour, nationality, religion, ethnic
or national origin, sexual orientation, gender, and disability. This is a useful tool of
construction, and should be commended.

Gender

‘Gender’ is defined in the legislation as including gender expression or identity, which
conforms to our own published research on this issue.20 This approach recognises that all
people have a gender identity and ensures that people of all gender identities legally
recognised in Ireland, including cisgender and trans+ people, can avail of the protection
afforded by this legislation.

Recommendation 15: We welcome the definition of gender as inclusive of gender identity
and gender expression.

Religion

Religion is defined in the General Scheme as including the absence of religious belief. The
definition of religion — and indeed the difference between religion and religious belief - is an
issue which is contested and without clarity internationally. That said, we think generally
that religious belief is not always associated with membership of a religion. It is certainly
arguable that, without further clarification, the term ‘religion’ could exclude from its scope
those who are targeted for religious beliefs which are not associated with a recognised or
established religion.

Recommendation 16: We welcome the specific reference to “religion” as inclusive of the
absence of religious belief, and recommend that consideration be given to also including
the presence or absence of religious belief within the definition.

Ethnic origin

The intention of the General Scheme to make the term ‘ethnicity’ inclusive of the
Traveller/Mincéir ethnic minority, is to be commended. Our understanding is that this is the
first time that Mincéiri will be legislatively recognised as an ethnic minority. However, the
definition of ‘protected characteristic’ is inclusive of ‘ethnic or national origin’, not ethnicity,
and the term ethnicity is used nowhere in the body of the General Scheme.
Recommendation 17: The term ‘ethnic or national origin’ should be defined as including
membership of the Traveller community.

20 Jennifer Schweppe Amanda Haynes. "You can’t have one without the other one:“gender” in hate crime
legislation" (2020) Criminal Law Review, 148; Amanda Haynes and Jennifer Schweppe, “Should hate crime
legislation include misogynistic crimes?” in R. ]J. Sternberg (Ed.), Perspectives on hate: How it originates,
develops, manifests, and spreads (American Psychological Association, 2020).
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An Garda Siochana record sectarian hate crime, and have done so since they first began to
record crimes with a discriminatory motivation in 2002.21 That said, whilst ‘sectarianism’ is
a term which is generally understood, it is also a complex concept. In its report, the Hate
Crime Legislation in Northern Ireland: Independent Review noted that sectarianism “does not
have a precise legal meaning”.22 Judge Marrinan noted that the inclusion of sectarianism in
legislation brings with it the requirement to deal with definitional challenges but that this
was not a reason to avoid the issue. That report recommended the inclusion of a statutory
aggravator, ‘sectarian prejudice’. Another approach, which would address sectarian hate
crime through the inclusion of a neutral ground, would be to include 'ethno-national identity’
in the definition of ethnic or national origin to explicitly extend protection on this ground to
those who are targeted on the basis of actual or presumed ethno-national or sectarian
identities. There is substantial support for the argument that sectarianism is best understood
as an aspect of racism, given the particular alignment of cleavages which the concept of
sectarianism encapsulates.?3

Recommendation 18: Consideration should be given to the inclusion of ‘ethno-national
identity’ in the definition of ethnic or national origin.

Race, racialised identities, and racisms

Much like gender, race is a social construct and means different things to different people. It
is used without definition in the interpretation of ‘protected characteristics’, the latter of
which also includes colour, nationality, and national origin. Given that the term ‘race’ is
meaningless without definition, for the purposes of legislative simplicity, it is recommended
that ‘race’ be defined in the same way as other characteristics. Racist incidents are often
performed in a manner which refer to the colour, nationality, or national origin of an
individual, and as such they are perhaps best understood - at least for the purpose of hate
crime legislation - as cogent categories to race. Similarly, and on this basis, consideration
should be given to including citizenship and place of origin?# in legislation. In the definition
section, the term ‘race’ could thus be described as including its cogent categories. Given the
particular virulence of racism directed at applications for international protection, a
legislative means of including this particular category of individuals should be included.

21 Amanda Haynes and Jennifer Schweppe, Lifecycle of a Hate Crime: Country Report for Ireland (ICCL 2017).

22 Hate Crime Legislation in Northern Ireland Hate Crime Legislation in Northern Ireland — An Independent Review
Final Report (Hate Crime Legislation in Northern Ireland 2020), 20.

23 Robbie McVeigh, "Is sectarianism Racism? The implications of sectarian division for multi-ethnicity in
Ireland." Paper presented at ‘The expanding nation towards a multi-ethnic Ireland’ conference (1998), 16.

24 On this, see for example R v White [2001] 1 WLR 1352.
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Recommendation 19: Recognising that race is a social construct, the term should be
defined as including those grounds upon which individuals are attacked on the basis of
their racialised identity.

Recommendation 20: Additionally, consideration should be given to including
citizenship and place of origin in legislation.

Additional characteristics

When a stated framework for in/exclusion has been made publicly available, consideration
should be given to the inclusion of other characteristics. For example, there is extensive
evidence in an Irish context that sex workers are subject to hate crime,?> and internationally
there have been calls for the inclusion of homeless people in hate crime legislation?e.
Crucially, in the context of intersex people, consideration should be given to the inclusion of
sex characteristics. In recent law reform processes in the United Kingdom, consideration has
also been given to the inclusion of ‘age’ as a protected characteristic.2”

Recommendation 21: Following the publication of a stated framework for in/exclusion,
consideration should be given to the inclusion of other characteristics.

Presumed identity and by association

Hate crimes are inherently defined by the perception of an offender. That the offender
decides to act on the basis of their prejudice, bias or hostility against an aspect of their
victim’s identity has no necessary or inherent relationship to the actual identity of that
victim. Thus, a Sikh may be subject to Islamophobic hate crimes, cisgender people may be
subject to transphobic hate crimes, and so on. Equally, friends, families and allies of people
against who's actual or perceived identity an offender feels prejudice may be subject to hate
crimes because of their association with that person. The crimes in which these victims are
targeted happen because the offender decides to act on their prejudice and, therefore,
constitute hate crimes.

25 See, for example, Graham Ellison and Lucy Smith “Hate Crime Legislation and Violence Against Sex Workers
in Ireland: Lessons in Policy and Practice” in Amanda Haynes, Jennifer Schweppe and Seamus Taylor (eds)
Critical Perspectives on Hate Crime (Palgrave Macmillan 2017).

26 Mohamad Al-Hakim, ‘Making a Home for the Homeless in Hate Crime Legislation’ (2015) 30(10) Journal of
Interpersonal Violence 1755

27 Hate Crime Legislation in Northern Ireland Hate Crime Legislation in Northern Ireland — An Independent Review
Final Report (Hate Crime Legislation in Northern Ireland 2020); Alexander Campbell, Lord Bracadale Independent
review of hate crime legislation in Scotland: final report (Scottish Government 2018) (known as ‘the Bracadale
report’); Law Commission of England and Wales Hate Crime Laws A Consultation Paper (Law Commission,
2020).
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Recommendation 22: The legislation should be consistent in its use of “real or perceived”
association with a protected characteristics across the Bill. We recommend that the
definition section define ‘protected characteristic’ as including actual or presumed
association with members of that group. We further recommend that the definition
section include a definition of ‘presumed’ as ‘presumed by the offender"’.

Issue 3: Defining hate and hatred (Head 2, Head 3, Heads 4-6, Head 7)

In legislation against ‘hate’, a key question to be addressed is what we mean by the term
‘hate’. In the General Scheme, the term hatred is used in the context of incitement to hatred.
The term hate crime is used in the title of Part 2 of the Bill. Unusually, the term ‘hatred’ is
broadly defined in the interpretation section, but then only used in Head 3 with reference to
incitement to hatred. Thus, incitement to hatred in the legislation in fact covers behaviour
across a spectrum of “detestation of a magnitude likely to lead to harm” as well as “significant
ill will of a magnitude likely to lead to unlawful discrimination.” This is extremely broad, and
consideration should be given as to whether this breadth is appropriate.

Recommendation 23: Consideration should be given to the scope of the definition of
‘hatred’ in Head 3, with a narrower definition being used. In this context, reference
should be made to the Prohibition of Incitement to Hatred 1989 Act.

Recommendation 24: The definition of ‘hatred’ in the interpretation section should only
be used in the context of incitement to hatred, and not hate crime.

Whilst ‘hatred’ is defined broadly and extensively in the incitement provisions through the
interpretation section, the term ‘hate’, which is used in the title of Part 2, lacks any definition.
Furthermore, though Part 2 of the Act is called ‘Hate Crime’, only prejudice is used in the
framing of the new offences in this section.

Internationally, the inclusion of just one term in this context is unusual: terms such as bias,
prejudice, hostility towards a group of persons are regularly included simultaneously. The
Law Reform Commission of England and Wales favoured hostility or prejudice towards the
protected characteristic.28 The Independent review for Northern Ireland defines hate crime
" based on the perpetrator’s hostility, bias, prejudice, bigotry or contempt against the actual
or perceived status of the victim or victims. “2°A range of such terms are often used to capture
the concept of ‘hate’ in criminal legislation. To limit the legislation to just ‘prejudice’ may be
too narrow, particularly in the context of the narrower scope of the motivation model.

28 Law Commission of England and Wales Hate Crime Laws A Consultation Paper (Law Commission, 2020), 370.
29 Hate Crime Legislation in Northern Ireland Hate Crime Legislation in Northern Ireland — An Independent Review
Final Report (Hate Crime Legislation in Northern Ireland 2020), 5.
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The use of the term ‘contempt’ in hate crime legislation was recommended in our 2015
report, Out of the Shadows. The term was suggested by Inclusion Ireland as a means of
capturing the particular manifestations of hate crime against disabled people. While others
recommend expanding the scope of legislation by way of utilising the discriminatory
selection model as a means of addressing disablist hate crime, we suggest that expanding the
definition of hate by including the term ‘contempt’ is a simpler and potentially more
appropriate means of addressing disablist hate crime.

Recommendation 25: In line with international good practice, when ‘hate’ is used in the
context of hate crime, it should be broadly defined. For this reason, we recommend that
the definitions section be amended to include a definition of ‘hate’ which includes bias,
prejudice, contempt and hostility, and that the term hate replace the term prejudice
throughout part 2 of the Act. The definition of ‘hatred’ for the purposes of the General
Scheme will apply only to the incitement offences.

Issue 4: Incitement to hatred (Head 3)

While it is generally accepted that there have been few prosecutions under the 1989 Act, and
that some modifications need to be made to ensure that it is fit for purpose in addressing
incitement to hatred, we believe that the proposal in this General Scheme goes too far in
broadening the scope of this legislation. In short: there should not be significant numbers of
prosecutions under legislation of this type. In England and Wales, for example, the last time
data for prosecutions for similar offences was published was 2015-2016, when only 4
prosecutions were taken.

Recommendation 26: Consideration should be given to human rights principles when
criminalising speech and caution should be exercised when expanding the scope of the
provisions beyond that as set out in the Prohibition of Incitement to Hatred Act 1989

Head 3(5) provides for an extensive range of statutory defences to a prosecution for
incitement to hatred. We believe that the extensive nature of these defences may lead to the
legislation being unworkable in practice. For example, to state that it is a defence to a
prosecution for a charge for incitement to hatred, if the person who committed an offence
under the section can show that they were making a ‘reasonable and genuine contribution
to ... political ... discourse’ is to provide an almost unsurmountable defence. Similarly, as
academics, while we hold the principle of academic freedom as being of vital importance, we
believe that a ‘reasonable and genuine contribution to academic discourse’ is an overly broad
defence. In relation to the fourth bullet point to this list of defences, we are unaware of any
authorising body for books.
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Recommendation 27: Consideration should be given to the scope of the defences in Head
3(5) of the General Scheme. In this context, reference should be made to the Prohibition
of Incitement to Hatred legislation which provides for a much more limited and, we
believe, appropriate range of defences.

Subsection 6 of Head 3 provides for a reversal of the burden of proof in prosecutions under
subsection (1) or (3) of the Act. We strongly object to this and recommend that the standard
burden of proof operate.

Recommendation 28: The standard burden of proof should apply to prosecutions under
the Act.

Issue 5: Hate crime (aggravated offences) - the range of aggravated
offences (Heads 4-6)

In legislating against hate, there are three basic models that can be used. First, an aggravated
sentencing model, the second is an aggravated offences model, and the third is the so-called
‘hybrid’ model.3® From our research3l, and from research internationally,3? it is clear that
when addressing hate crime through legislation, an aggravated offences model has more
capacity to ensure that the hate element of a crime is fully addressed. For this reason, the
approach taken in the General Scheme is to be commended.

Recommendation 29: The utilisation of an aggravated offences model is to be
commended

The range of offences so aggravated in Heads 4-6 are drawn from the Non-Fatal Offences
Against the Person Act 1997; the Criminal Damage Act 1991; and the Criminal Justice (Public
Order) Act 1994. There is no rationale provided as to why these particular offences are
aggravated to the exclusion of others. It can be argued that the offences to be aggravated
should include those most commonly perpetrated against the protected grounds identified
in the legislation. There is no reliable evidence in an Irish context as to the types of hate crime
which are most commonly committed, though we have seen in England and Wales, for
example, that while racist hate crime most commonly takes the form of offences against the

30 For a detailed discussion as to the merits of each of these approaches see further, Jennifer Schweppe,
‘Formulating the Legislative Structure of a Hate Crime’ [2021] Northern Ireland Legal Quarterly (forthcoming)
(available on request).
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32 Mark Walters, Susann Wiedlitzka and Abenaa Owusu-Bempah ‘Hate crime and the legal process: options for
law reform’ (University of Sussex 2017). Available at: Hate crime and the legal process: options for law reform :
Sussex Research Online
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person, criminal damage, and public order offences, in the context of disablist hate crime,
fraud and forgery offences, robbery, burglary, and theft and handling offences are more
common.33

In England and Wales, the Law Commission sets out criteria for determining whether an
aggravated version of an offence should be created, which are:

- The overall numbers and relative prevalence of hate crime offending as a proportion
of an offence;

- The need to ensure consistency across the criminal law;

- The adequacy of the existing maximum penalty for the base offence; and

- Whether the offence is of a type where the imposition of additional elements of the
offence requiring proof before a jury may prove particularly burdensome.

While useful in a jurisdiction which has been collecting data and conducting research on hate
crime for a great many number of years, this approach is less directly relevant in Ireland, and
cannot be considered exhaustive or determinative. If we assess the inclusion of aggravated
forms of sexual offences, for example, as recommended by Walters et al34, these might be
considered particularly controversial, given the difficulties associated with the prosecution
of such offences in the absence of an additional factor. Thus, according to the last criterion,
these should be excluded. However, given that literature suggests that the crimes of sexual
assault and rape are particular manifestations of hate crime within the LGBTQI community
in particular, these acts should be capable of being recognised in any hate crime legislation.3>
Indeed, when we look across how hate crime manifests across protected groups in England
and Wales, theft and fraud offences (that is, burglary, robbery, theft and handling, and fraud
and forgery) are particularly prevalent with respect to disability hate crime, and arguably,
this would justify the creation of aggravated offences, though this might not be in compliance
with the first criteria.

Recommendation 30: Consideration should be given to broadening the range of
aggravated offences

33 Fewer offences are listed as commonly attracting statutory aggravations in Scotland by Bracadale. The
offences so listed are: common law breach of the peace, common law issuing threats, threatening or abusive
behaviour, stalking, improper use of a public electronic communications network, and communicating
indecently.

34 Amanda Haynes, Jennifer Schweppe, James Carr, Niamh Carmody and Shannen Enright, Out of the Shadows:
Legislating for Hate Crime in Ireland - Preliminary Findings (ICCL 2015).

35 Laura C Hein and Kathleen M Scharer, ‘Who Cares If It Is a Hate Crime? Lesbian, Gay, Bisexual, and
Transgender Hate Crimes - Mental Health Implications and Interventions’ (2013) 49 Perspectives in
Psychiatric Care 84.
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Issue 6: Hate crime (aggravated offences): defining the hate element
(Head 4-6, Head 7)

Legislative recognition of the hate element of crimes is, we argue, necessary to meet Ireland’s
international obligations in respect to victims’ rights in accordance with the EU Victims
Directive and the adequate treatment of hate crime through the criminal law under the EU
Framework Decision.: As significantly, placing the treatment of the hate element of a crime
on a legislative footing ensures greater clarity, transparency and consistency for the
suspected offender, as regards the effect a hate element may have in shaping their sentence,
and the thresholds which govern whether a hate element is considered proven.

In legislating against hate crime, a range of definitions of the ‘hate element’ can be used. In
the General Scheme, a narrow test is used, whereby the prosecution must establish that “the
offence ... was motivated by prejudice on the part of the perpetrator against a protected
characteristic.” Indeed, so narrow is this test that the Department of Justice notes in its
accompanying research document:

“Generally speaking, legal thresholds which are based solely on proving hate-based
motivation on the part of the perpetrator are problematic as proving motivation is
extremely difficult. The motivation test is very rarely used.”

It is true to say that it is difficult to prove motivation, and certainly in England and Wales,
where motivation is used alongside the demonstration model, the latter is responsible for
the vast majority of prosecutions. These are both ‘animus’ models, as opposed to the other
model, referred to as the ‘discriminatory selection’ or ‘group selection’ model, where an
individual is deemed to have committed a hate crime where they committed the crime
because of the personal characteristic of their victim.3®Walters et al37 advocate for the
utilisation of a discriminatory selection test which they believe would particularly address
the issue of disability hate crime. While we agree that the discriminatory selection model has
merit in having the capacity to address this particular manifestation of hate crime, we are
concerned that, as Walters et al state, such models "are broader [than animus models]
because they may capture cases where no outward manifestation of prejudice or bias is
demonstrated by the offender.”3® We agree with Lawrence, who argues that, while
discriminatory selection can be evidence of racial animus, if there is in fact no animus

36 An example of this type of legislation was considered in Wisconsin v Mitchell 505 U.S 476 (1993). Here, the
legislation allowed for a sentence enhancement where the defendant ‘intentionally selects the person against
whom the crime ... is committed ... because of the race, religion, color, disability, sexual orientation, national
origin or ancestry of that person...

37 Mark A Walters, Susann Wiedlitzka and Abenaa Owusu-Bempah with Kay Goodall, Hate Crime and the Legal
Process (University of Sussex 2017).

38 Ibid 202.
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apparent in the case, discriminatory selection ‘ought not be used as a surrogate for racial
animus and should not be punished.’3?

Ultimately, we agree with Lord Bracadale that this approach, “could have practical
difficulties and raise false expectations. It would be difficult for prosecutors to prove an
intention to select a victim on grounds of an identity characteristic and the number of cases
caught might be significantly less than hoped for.”40 We believe that when used in the context
of aggravated offences, which places the conviction for a ‘hate crime’ on the criminal record
of the defendant, legislation must be drafted cautiously and narrowly, at least in the first
instance. We recall both the findings of our own research with respect to the stigma of a
conviction for hate crime, as well as the recognition of the Law Commission of England and
Wales as to the impossibility of narrowing expansive legislation by way of amendments
following its introduction. For this reason, we support the use of a narrow animus model in
the General Scheme.

Recommendation 31: In introducing legislation, we recommend that legislators
consider evidence regarding the stigma of a conviction for hate crime. Legislators
should also be cognisant of the negative message that can be caused in reducing the
scope of legislation in the future. For this reason, we recommend a cautious and narrow
approach be taken to introducing legislation in the first instance.

In legislating on the basis of a narrow approach, we agree that the approach taken the
General Scheme is generally correct in using the motivation model. Mason and MacIntosh
support this approach, and argue that the imposition of a harsher penalty in cases where
prejudice is not a significant factor should be avoided, and that in determining liability,
courts should ask ‘whether prejudice makes a substantial contribution to the offender’s
motive.”#1 It is accepted that this will result in fewer conviction than, for example, the
demonstration model. However, we argue that a narrower approach, which aligns with the
principle of minimal criminalisation, achieves an appropriate balance between the necessity
of recognising and addressing the hate element of crimes, and the stigmatising effect of the
label of hate crime offender.

Recommendation 32: An adapted animus model, which restricts the operation of the
legislation to the motivation of the offender should be utilized in the legislation.

39 Frederick Lawrence, Punishing Hate: Bias Crimes Under American Law (Harvard University Press 1999) 79.
40 Alastair P Campbell (Lord Bracadale), Independent Review of Hate Crime Legislation in Scotland: Final Report
(Scottish Government 2018) 20.

41 Gail Mason and Kristin MacIntosh, ‘Hate Crime Sentencing Laws in New Zealand and Australia: Is there a
Difference?’ (2014) New Zealand Law Review 647, 678.
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Head 8 of the General Scheme states that in determining motivation for the purposes of
Heads 4-6, “it shall not be necessary to show that prejudice was the only, or the principal
motivation for the offence.” We believe that this should be included by using the phrase
“wholly or partly” within the section itself would be a neater legislative solution.

Recommendation 33: That part of Head 8 which allows for part motivation to be
sufficient for the purposes of a prosecution should be included in each aggravated
offence, with the phrase ‘wholly or partly’ being utilised for these purposes.

Issue 7: Hate crime (aggravated offences) - the extent of the aggravation
(Heads 4-6)

When creating aggravated offences, a key consideration is how aggravated the penalty is -
that is, what is the maximum penalty for the aggravated version of the offence when
compared to the standard offence. This table sets out the statutory maxmima for the

standard offence as compared to the aggravated version:

Offence Standard Aggravated % increase
Maximum Penalty | Maximum Penalty
Assault 6 months | 9 months | 50%
(summary) (summary)
Asssault  causing | 12 months | 12 months | 0%
harm (summary) (summary)
5 years | 6 years | 20%
(indictment) (indictment)
Causing serious | Life (indictment) Life (indictment) 0%
harm
Threats to kill or | 12 months | 12 months | 0%
cause serious harm | (summary) (summary)
10 years | 12 years | 20%
(indictment) (indictment)
Coercion 12 months | 12 months | 0%
(summary) (summary)
5 years | 7 years | 40%
(indictment) (indictment)
Harassment 12 months | 12 months | 0%
(summary) (summary)
10 years | 12 years | 20%
(indictment) (indictment)
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Endangerment 12 months | 12 months | 0%
(summary) (summary)
7 years | 9 years | 28.6%
(indictment) (indictment)

Damaging property | 12 months | 12 months | 0%

- section 2(5)(a) (summary) (summary)

Damaging property | Life (indictment) Life (indictment) 0%

- section 2(5)(b)(i)

Damaging property | 10 years | 12 years | 20%

- section 2(5)(b)(ii) | (indictment) (indictment)

Threatening, 3 months | 6 months | 100%

abusive or insulting | (summary) (summary)

behaviour in a

public place

Distribution or |3 months | 6 months | 100%

display in a public | (summary) (summary)

place of material

which is

threatening,

abusive, insulting

or obscene

Entering building, | 6 months | 9 months | 50%

etc. with intent to | (summary) (summary)

commit an offence

Assault with intent | 12 months | 12 months | 0%

to cause bodily | (summary) (summary)

harm or commit an | 5 years | 7 years | 40%

indictable offence (indictment) (indictment)

As is clear from this table, while there is consistency in the sentence range across all offences
(that is, where the maximum non-aggravated offence is 5 months, the aggravated offence is
always 7 years), there is no consistency in the percentage increase in the aggravation.
Naturally, there can be no increase from a life sentence, and where there are constitutional
limits to the penalty for summary offences, these cannot be breached. However, where the
maximum for the non-aggravated version is 10 years, there is only a 20% increase in the
maximum penalty, whilst for summary offences, the increase is 100% which is
disproportionate and overly punitive. We note that researchers at the University of Sussex
have previously presented five reasons why aggravated offences could operate in the
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absence of increased maximum penalties.#2 Such an approach would recognise that, in itself,
the label of hate crime offender can have very real impacts on the convicted offender’s life
chances.

Recommendation 34: There should be consistency in the extent to which the maximum
sentences are increase in the context of aggravated penalties.

Issue 8: Hate crime - alternative verdict

The need for alternative verdicts has been established internationally, and we welcome their
inclusion in the General Scheme. There is some inconsistency in the availability of alternative
verdicts in the General Scheme - for example, none is available for the new offence of
Entering building etc with intent to commit an offence, aggravated by prejudice. We believe
that care should be taken to ensure that alternative verdicts should be available for all
aggravated offences.

Recommendation 35: There should be consistency in the availability of alternative
verdicts for all offences across the Bill.

Issue 9: Hate crime - aggravated sentences (Head7)

The General Scheme uses a dual model of aggravated offences and aggravated sentencing to
address hate crime through the criminal process. Where offences are committed and there
is no aggravated version available on the statute book, a provision such as is provided for in
Head 7 is a useful means of allowing sentencing courts to address hate. While the maximum
sentence available under Head 7 is not changed, it does allow the judge to consider the hate
element as an aggravating factor.

Recommendation 36: We broadly welcome the inclusion of an aggravated sentencing
provision in the General Scheme

While the inclusion of an aggravated sentencing provision in the General Scheme is welcome,
we believe that there are some significant issues in the manner in which Head 7 is framed. A
key concern is that the standard of proof for a sentencing provision such as this should be no
different than the general standard of proof at sentencing: as 0’Malley notes, constitutional
justice must still require that a person should be sentenced only on the basis of facts that

42 Mark A Walters, Susann Wiedlitzka and Abenaa Owusu-Bempah with Kay Goodall, Hate Crime and the Legal
Process (University of Sussex 2017), 200.
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have been reliably established.*3 Thus, the ambiguity on this issue which is present in Head
7 should be clarified.

Recommendation 37: The general standard of proof in sentencing matters should apply
in relation to aggravated sentencing provisions

As well as this concern, it seems that the Head seems only to apply where a trial has taken
place (as stated in the first paragraph of Head 7), and where there is a formal record of
proceedings. This raises two issues. First, the provision seems only to apply to trials on
indictment, which limits its applicability. It is stated to apply only to crimes set out in the
schedule, though there is no schedule appended to the General Scheme. We believe that the
Head could usefully be made applicable to all offences, including where an individual pleads
guilty. Second, we presume in the context of Head 7 that the legislation refers to a court
record, rather than a criminal record, and so the fact of the aggravation will not appear on
the criminal record of the accused. If this presumption is correct, it might be useful to
consider whether the aggravated sentencing provision should have a broader scope.

Recommendation 38: The aggravated sentencing provision should apply to all offences

Recommendation 39: A standard burden of proof should apply in the context of
aggravated sentencing provisions

Recommendation 40: For clarity, in line with current practice, the fact that a sentence
was aggravated under Head 7 should not appear on the criminal record of an individual.

In our research, we have highlighted the potential utility of using a broader animus model at
the sentencing stage. Thus, we recommend that consideration be given to expanding the
scope of the aggravated sentencing provision to include those instances where the defendant
demonstrated hatred during the course of the offence, as well as where the defendant was
motivated by hatred. The Law Commission considered this proposal, and rejected it as being
potentially too confusing for those working within the criminal justice process. However, we
believe that this approach has the capacity, as the Irish Penal Reform Trust asks, to hold
individuals accountable for the harm they cause whilst simultaneously minimising the
harmful effects of detention.

43 On the general standards of proof at sentencing, including the use of Newton hearings in Irish courts, see
Thomas O’Malley, Sentencing Law and Practice (3rd edition, Round Hall 2016), para 31.31 - 31.33. For arecent
Irish case in which Newton hearings were discussed, see Director of Public Prosecutions v Dowdall and Dowdall
[2018] IECA 122.
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Recommendation 41: Subject to recommendation 39, in designing the aggravated
sentencing provision, consideration be given to expanding the scope of the hate element
beyond a requirement to prove that the crime was motivated by hate. Consideration
should be given to providing that where a hate element is demonstrated during the
course of the offence, this should be considered an aggravating factor at sentencing.

Issue 10: Hate crime - bias indicators (Head 8)

While we accept that bias indicators are a useful tool for prompting a thorough investigation
of hate crime, it is highly unusual to include such indicators in legislation. We are indeed
unaware of any legislation internationally which includes bias indicators. Any such list - such
as the one presented in Head 8 - is rarely comprehensive, and has the capacity to be
exclusionary.

We have stated previously that there is significant value in statement set out in the last
paragraph of Head 8 that it should not be necessary to prove that prejudice was the only or
principal motivation for an offence. However, this should be included elsewhere for
legislative clarity.

Recommendation 42: We recommend the deletion of Head 8

Issue 11: Denial or gross trivialization of crimes of genocide (Head 9)

We agree that it is important that the requirements of Article 1 of the EU Framework
Decision on combating racism and xenophobia are fulfilled in relation to genocide. It must
be noted, however, that the Framework Decision does not require that the condoning,
denying or gross trivialising of genocide as set out in Head 9 is criminalised. Rather, the
Framework Decision calls for the criminalisation of:

“publicly condoning, denying or grossly trivialising crimes of genocide, crimes against
humanity and war crimes as defined in Articles 6, 7 and 8 of the Statute of the International
Criminal Court, directed against a group of persons or a member of such a group defined by
reference to race, colour, religion, descent or national or ethnic origin when the conduct is
carried out in a manner likely to incite to violence or hatred against such a group or a
member of such a group.”

Thus, the provision in the general scheme is significantly broader than that which is required
in Head 9. We recommend that the provision be amended to reflect the requirements of the
Framework Decision. As an incitement offence, it should be included in Part 1 of the General
Scheme along with other incitement offences.
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Recommendation 43: We recommend the amendment of Head 9 to reflect the
requirements of the Framework Decision on combating racism and xenophobia through
the criminal law

Recommendation 44: Head 9 should be included in Part 1 of the Bill

Conclusion: Implementation Measures

The importance of implementation to the successful and effective implementation of hate
crime legislation cannot be underestimated. This fact is recognised by the European
Commission#4, and in our comparative study,*> Ireland was shown to have introduced only
two of the nine measures recommended by the Commission. A National Action Plan Against
Hate crime, which is tasked with ensuring appropriate implementation of the legislation, as
well as a public awareness campaign and anti-bias training across all criminal justice
institutions are vital. Finally, in introducing hate crime legislation, we send a message to
society that hate crime is unacceptable. Our research shows that it is vital that this message
is made with a public awareness campaign.

Public Awareness Campaign

In our research Public Attitudes to Hate Crime we sought to determine levels of awareness of
the prevalence and impacts of hate crime. We also explored levels of awareness of criminal
justice measures to address hate crime. In that nationally representative sample, 37% of
respondents believed that hate crime legislation is in place in Ireland. 63% were aware that
a crime can be reported to the police as a hate crime, and 29% were of the view that a
sentence for a crime can be increased to take account of evidence that it was a hate crime.
The level of public misinformation which these findings evidence demonstrates the necessity
for a public awareness campaign to accompany the introduction of hate crime legislation.
Just as hate crime is regarded as a message crime, sending a message of threat, inferiority
and unbelonging to the victim, the introduction of hate crime legislation should send a
message of the state’s capability to protect those targeted because of prejudice. The potential
for this message to impact the behaviour of the public, including by reporting hate crimes,
depends on the clarity with which the legislation is understood by the population.

44 European Commission, Report from the Commission to the European Parliament and the Council on the
implementation of Council Framework Decision 2008/913/JHA on combating certain forms and expressions of
racism and xenophobia by means of criminal law (European Commission 2014) para 3.4. <http://eur-
lex.europa.eu/legal-content/EN/TXT /?uri=celex:52014DC0027>.

45 Jennifer Schweppe, Amanda Haynes and Mark A Walters, Lifecycle of a Hate Crime: Comparative Report (ICCL
2018)
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Recommendation 45: A public awareness campaign to accompany the introduction of
the legislation should be considered vital to its successful introduction

A National Action Plan Against Hate Crime

The presence of hate crime legislation on statute books cannot be seen as a panacea which
will address all forms of prejudice and discrimination in society, and the legislation needs to
be scaffolded by significant implementation measures to operate successfully, particularly
in the context of a criminal justice system which some see as institutionally racist,
homophobic, biphobic, transphobic, and disablist. Currently in Ireland, there are strategic
pillar to support individual communities:

There is, however, no horizontal strategy which sees prejudice as occurring across
communities and on an intersectional basis. For this reason, we recommend the
introduction of a National Action Plan Against Hate Crime (NAPHC). A National Action Plan
Against Hate Crime will acknowledge the necessity of polices and training to the
successful implementation of the legislation, provide for their introduction, and establish a
timetable for their establishment.

Schweppe et al*® further outline the following core actions that should be covered by such a
plan, which we believe should be adopted here:

a. Setting out a system for monitoring and recording of hate crime;

b. Actions for improved reporting;

c. Development of guidance policies for police, prosecutors, and judges on addressing
hate crime;

d. Development of effective criminal justice interventions that address the underlying
of causes of hate crime;

e. Victim support initiatives;

f. Education as prevention.

Developing on these proposals, Schweppe and Walters set out a series of recommendations
with respect to the implementation of hate crime legislation internationally.#” Though the
recommendations explicitly address the implementation of anti-LGBT hate
crime legislation, the majority of their recommendations are applicable to hate crime
legislation generally. These include the introduction of national strategies, institutional
measures, and educative campaigns on hate crime, and hate crime legislation.

46 Schweppe, ], Haynes, A and Walters, M (2018). Lifecycle of a Hate Crime: Comparative Report. Dublin: Irish
Council for Civil Liberties.

47 Jennifer Schweppe and Mark A Walters Establishing a framework for the implementation of anti-LGBT hate
crime legislation (Human Dignity Trust, 2021) (available on request)
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To contribute to addressing underreporting, we further recommend investment in the
training and resourcing civilian victims’ advocates within the minority community advocacy
and support organisations who can accompany victims to make crime reports. Generic
victim support services are insufficient for the needs of minority communities generally, or
for supporting victims of hate crime specifically. Indeed, in Lifecycle of a Hate Crime: Country
Report for Ireland,*® we made a series of recommendations with respect to the manner in
which hate crime should be addressed through the criminal justice process. Although it is
not possible in this submission to reproduce the 216 pages of the research report on which
these are based, we would like to commend the report and the concluding recommendations
of that research on the treatment of hate crime in the Irish criminal justice system the
Committee for their consideration. The Government recognises the important of these
implementation measures: the State, through the Universal Periodic Review process, made
the recommendations to the State of Georgia which echo our own recommendations,
particularly with respect to the importance of hate crime specialisations within the criminal
justice process. Ireland recommended that Georgian authorities:

“ensure the prevention, investigation and prosecution of hate crimes based on sexual
orientation, gender identity and expression by establishing an effective hate crime
investigation unit within the law enforcement system.”4°

Extensive and intensive training, the introduction of policies and procedures shared across
criminal justice institutions, and specialisms in investigation and prosecution is crucial In
the absence of these measures, recognised by the European Commission as vital to the
successful implementation of legislation addressing hate, Irish legislation will fail to address
hate crime in a meaningful way.

Recommendation 46: Legislation should commit to the development and
implementation of a National Action Plan Against Hate Crime.

Recommendation 47: Legislators should be aware that robust implemention measures
are crucial to the success of hate crime legislation, and in their absence, legislation is
likely to fail.

Anti-bias training
Hate crime legislation is just one tool that societies can use to combat prejudice in society. In
April 2021, in Public Attitudes to Hate Crime, we measured social distance by asking

48 Amanda Haynes and Jennifer Schweppe, Lifecycle of a Hate Crime: Country Report for Ireland (ICCL 2017).
49 Available at https://www.kildarestreet.com/wrans/?id=2021-07-13a.970&s=%22hate+crime%22#g972.r
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respondents how comfortable they would be having someone from a range of minority
communities as a neighbour on a scale of 0 to 10, where 0 was totally uncomfortable and 10
was totally comfortable. Of a nationally representative sample, almost 20% of respondents
stated that they would be totally uncomfortable living next door to a member of the Traveller
community. This was considerably higher than for people of a different skin colour or
religion. These data demonstrate, yet again, the particular virulence of anti-Traveller racism
in Ireland, a persistent pattern of prejudice that has previously been evidenced by research,
including the Citizen Traveller Survey®0, Amnesty International>! and the work of
Micheal MacGréil>2.

There is no reason to think that those working in criminal justice institutions are inherently
more or any less prejudiced than members of the general population as measured in our
survey. However, where individuals are tasked with protecting communities, we must
ensure that engrained prejudice does not impact on policing or the administration of
justice. While our attitudinal survey was carried out with members of the general
population, the findings of the research carried out by David Mclnerney show that similar
views with respect to Travellers are reflected among those working in An Garda Siochanas3.
Indeed, his research shows that rather than prejudicial attitudes being addressed through
working as a garda, “negative attitudes towards [Travellers] increased after joining the
force”.54

Our research, and that of McIlnerney, show that the type of interventions which were made
following the Macpherson report in British policing are required in this jurisdiction. We hold
that this training should be carried out, not only within An Garda Siochana, but also across
all criminal justice institutions. This foundational training must be designed and delivered in
association with minority communities, rolled out across the force as a whole,
and reinforced through continuing professional development. In the absence of such
training, the prejudicial attitudes displayed in our research will continue to impact the
experiences of minority communities when engaging with criminal justice
institutions. Mclnerney’s research demonstrates the warrant for regular cultural audits
within criminal justice institutions in order to measure the effectiveness of training in

50 Attitudes to Travellers and Minority Groups (2000) Survey prepared for Citizen Traveller by Behaviour and
Attitudes Ireland Ltd.

51 Attitudes to Minorities (2001) Survey prepared for Amnesty International in association with Public
Communications Centre - Lansdowne Market Research Ltd.

52 Micheal McGréil Prejudice and tolerance in Ireland: based on a survey of intergroup attitudes of Dublin adults
and other sources (National College of Ireland 1977); Michedl MacGréil Prejudice and Tolerance in Ireland
Revisited (St Patrick’s College 1996); Micheal MacGréil Pluralism and Diversity in Ireland (Columba Press
2011); Micheal MacGréil Pluralism and Diversity in Ireland. Prejudice and Related Issues in Early 21st Century
Ireland, (Columbia Press 2011).

53

54 Conor Gallagher, Gardaf have negative view of Travellers, survey finds (Irish Times, 20 August 2020)
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addressing prejudicial attitudes. Unless this fundamental issue is properly addressed, no
other procedural or substantive measures will significantly overcome barriers to accessing
justice. Indeed, without this training, we believe that it will be very difficult to properly
implement hate crime legislation. Indeed, in the absence of such supports, it is almost
inevitable that the aims of such legislation will fail to be realised.

Recommendation 48: Legislation should be accompanied by robust and regular anti-
bias training across criminal justice institutions.

Restorative Justice

In his seminal work, Walters establishes the particular utility of restorative justice
interventions in the context of hate crime.>> He shows how restorative justice measures can
address prejudice, as well as help to repair the harms of hate. We believe that restorative
justice could be a useful and important tool in addressing offending, as well as preventing
future offending. The importance and utility of restorative justice as a key criminal justice
intervention is recognised in the Programme for Government, and is one of nine strategic
objectives to be prioritised by the Department of justice.

Recommendation 49: Restorative justice should be recognised as a key means of
addressing hate crime and included in restorative justices strategies

55 Mark Walters, Hate Crime and Restorative Justice: Exploring Causes, Repairing Harms (Oxford University
Press, 2014).
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