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What, exactly, is a “specific victim”? A Scottish influence on

Irish legislation

Luke Danagher, Jennifer Schweppe, Amanda Haynes.

Centre for the Study of hate and Inequalities, University of Limerick

A. INTRODUCTION

Across Scotland, Ireland, England and Wales, and Northern Ireland, law reform processes have
been underway over the past decade or so with respect to hate crime. Given the geographic and
legal connections between the four jurisdictions, it is only natural that some cross-fertilisation
of legislative provisions will occur. The operative part of the Criminal Justice (Hate Offences)
Act 2024 (the 2024 Act) in Ireland draws almost exclusively on the Hate Crime and Public
Order (Scotland) Act 2021 (the 2021 Act), and in this analysis, we comment on one of the
mutual aspects in both texts: the use of the term, “specific victim”. Aside from its use in the
2024 Act, the term is not familiar in Irish law and its inclusion appears to reflect a direct
adoption of Scots law. We consider first the etymology of the term in Scotland and Ireland, its

purpose and operation in British law, and then its potential operation in Ireland.

B. ETYMOLOGY OF THE TERM
A review of Scots law suggests that the term “specific victim” is not one which is commonly
used. Prior to the introduction of the 2021 Act, it had previously been utilised in the common
law offence of lewd, indecent, or libidinous behaviour:! an offence which required that “the
indecent conduct was directed against a specific victim who is within the class of persons whom
the law protects”,? and which tended to “corrupt the innocence” of the complainer.’ In the
context of that common law offence, there was a requirement that the specific victim be a
member of what could be described as a “protected class”, that is, a child under the age of

puberty.* With respect to the operation of the offence, in the absence of a specific, individual

victim, the court in Webster explained, the indecent conduct is only criminal where it “affronts

' Webster v Dominick 2005 JC 65; Casey v HMA [2010] HCJAC 40, 2010 JC 197.
2 Webster, ibid at para 49.

3 John Sommerville v HMA [2010] HCJAC 14,2010 SLT 616.

4 P(AP) v The Scottish Ministers [2017] CSOH 33,2017 SLT 271 at para 35.



public sensibility”.> Thus, there is a distinction in the offence between behaviour directed at a
“specific victim”, and behaviour which offends the public more generally. The Criminal
Offences (Scotland) Act 2009, which largely subsumes the common law offence, omits the
requirement for a specific victim and adopts the more commonly used expression of “victim”.

In terms of its application to hate crime legislation, the term “specific victim” does not
appear in Scots law until 2021. In his review of earlier hate crime legislation, Lord Bracadale
did not reference the phrase,® and it does not appear in the analysis of consultation responses.’
However, Chalmers and Leverick — who were commissioned by Lord Bracadale to produce a
scholarly report to inform his independent review of hate crime legislation in Scotland —
consider whether a victim need be a member of the protected group which was the subject

matter of, for example, the racism of the offender:

The broadest approach is not to require there be a specific victim at all, but simply to
ask whether the offending in some way evidences the necessary prejudice. So, for
example, Scots law allows an offence to be regarded as racially aggravated “if
motivated (wholly or partly) by malice and ill-will towards members of a racial group

based on their membership of that group”.®

It is unclear whether the etymology of the term in relation to hate crime legislation can
be traced to this observation. The term does not seem to appear in any other Act in that
jurisdiction, and its use in case law is restricted to the operation of the common law offence as

set out above. Thus, the most recent (re)incarnation of the specific victim requirement under

> [bid at para 50.

® The Rt Hon Lord Bracadale, Independent Review of Hate Crime Legislation in Scotland:
Final Report (May 2018), available at
https://www.gov.scot/binaries/content/documents/govscot/publications/progress-
report/2018/05/independent-review-hate-crime-legislation-scotland-final-
report/documents/00535892-pdf/00535892-pdf/govscot%3Adocument/00535892.pdf.

7 A Platts and D Griesbach, Independent Review of Hate Crime Legislation in Scotland:
Analysis of Consultation Responses (January 2018), available at
https://www.gov.scot/binaries/content/documents/govscot/publications/progress-
report/2018/05/independent-review-hate-crime-legislation-scotland-final-
report/documents/00536008-pdf/00536008-pdf/govscot%3Adocument/00536008.pdf.

8 J Chalmers and F Leverick, 4 Comparative Analysis of Hate Crime Legislation (July 2017),
available at https.//consult.gov.scot/hate-crime/independent-review-of-hate-crime-
legislation/supporting documents/495517 APPENDIX%20%20ACADEMIC%20REPORT.p
df. at p 49.




Scots law is not an unprecedented use of the phrase, but rather seems to be a novel application
of the term from the common law offence of lewd, indecent, or libidinous behaviour to

contemporary hate crime legislation.

C. PURPOSE AND OPERATION OF THE REQUIREMENT IN BRITISH LAW

The explanatory notes to section 1 of the Hate Crime and Public Order (Scotland) Act 2021
provide insight into the purpose of the term, explaining that where a crime is motivated by

“malice or ill-will”, the legislation:

does not require there to be a specific victim, this means that the aggravation can be
applied even in cases where the malice and ill-will is expressed towards a wider group

as a whole, without the need for a specific or individual victim to have been identified.’

Thus, with respect to the test of motivation, the malice or ill-will can be directed at a group
generally, whilst the demonstration test can only apply where there is a “specific victim” of the
crime.!?

This explanation of the intended operation of the term maps onto how law in England
and Wales has operated to date. There, section 28(1)(a) requires that it be established that the
offender “demonstrates towards the victim of the offence hostility based on the victim’s
membership (or presumed membership) of a racial or religious group”, while section 28(1)(b)
requires that it be established that the offence is motivated “by hostility towards members of a
racial or religious group based on their membership of that group”.!! As the Law Commission
explains, “the demonstration limb requires the identification of a victim who must be the person
towards whom the hostility is directed.”!? The difference in the wording of the two limbs is not
insignificant in practice. The Law Commission observes that if anti-Asian graffiti is “painted

on a council-owned wall”, only the motivation limb will be available to the prosecution,

° Explanatory notes to section 1 of the Hate Crime and Public Order (Scotland) Act 2021,
available at https://www.legislation.gov.uk/asp/2021/14/part/1/enacted >view=interweave.

19 These two approaches are means by which the “animus” test can be applied in legislation,
with the “demonstration” test said to be a lower threshold to establish in operation. See
further M Walters, Criminalising Hate: Law as Social Justice Liberalism (2022).

' Emphasis added. Other provisions relating to hate crime in England and Wales operate
similarly, such as section 66 of the Sentencing Act 2020.

12 Report on Hate Crime Laws (Law Com No 402, 2021) 357.



whereas, if the same graffiti is daubed on a shop owned by Asian people, the demonstration
test may be available to the prosecution.

In Director of Public Prosecutions v Howard, ' the High Court stated that the
motivation test requires that the prosecution establish that the underlying offence was
motivated by the defendant’s whole or partial hostility towards a racialised minority. Here, the
racism was directed at Pakistani people and the victims were white, which was not
presumptively an issue given the wording of the legislation. The court was clear, however, that
the racist hostility had to be at least a partial motivation for the conduct, and here the
defendant’s motivation was entirely anti-police. Although there is no requirement for there to
be a connection between the victim and the racism, the court found that there is a requirement
for a nexus or causal link between the underlying offence and the hostile motivation. The court
was blunt in its assessment of the decision to prosecute in the case, and stated that the provision
should not have been deployed “where offensive words have been used, but in themselves have
not in any way been the motivation for the particular offence with which a defendant is
charged.!* The requirement for a causative link between the motivation of hostility and the

commission of the underlying offence in England and Wales is thus clear.

D. SPECIFIC VICTIMS IN IRISH LAW

The term “specific victim” is not defined in the 2024 Act, though it is used across the standalone
equivalent aggravated offences in sections 5-7. The provenance of the term and indeed the
operative part of sections 5-7 is clear: the language of the operative part almost exactly
replicates that of the provisions of the 2021 Act. Unlike Scots law, however, the term “specific
victim” does not have a common law history in Ireland. It is a novel introduction under the
2024 Act. A search of the Irish statute book shows that the term “specific victim” has not been
used in Irish legislation previously, and a comprehensive review of Irish case law shows that
the term has not been a determining or operative element of any criminal offence in the
jurisdiction to date. By contrast, the term “victim” is clearly defined in the Criminal Justice
(Victims of Crime) Act 2022 where a victim is “a natural person who has suffered harm,
including physical, mental or emotional harm or economic loss, which was directly caused by
an offence”. This contrast in approaches leads one to ask, what, exactly, is a specific victim?

This is not an abstract or hypothetical question: in seeking to charge an individual under

13712008] EWHC 608 (Admin).
4 Howard, ibid at para 12.



sections 5-7 of the 2024 Act, a prosecutor will need to establish whether or not there was a
specific victim in the case in order to determine which evidential test is used.

While the unprecedented inclusion of the adjective “specific” may be a regrettable,
likely orphaned Scottish-inspired phrase, Irish courts will nonetheless need to interpret the
meaning of “specific” in relation to a victim, as opposed to the well-understood meaning of
victim, because “the legislature must be deemed not to waste its words or say anything in

vain”.!> As McKechnie J noted in Whelton v O’Leary:

All words must be given a meaning; it must be presumed that they were inserted for a
purpose. Any construction which leaves without a meaning words in a statute, will

normally be rejected.!6

Additionally, in interpretating the phrase, other core tenets of statutory interpretation of penal
legislation in Ireland require that the courts exercise restraint by considering only the
ordinary, natural meaning of the phrase. They are further restricted from referring to the
intention of the Oireachtas (Parliament) as an interpretive tool.!”

Standard recourse would then be to the Oxford English Dictionary, which defines
“specific” as: “Clearly defined or identified, or capable of being so; particular”.!® This
definition is not one which is immediately problematic nor one which leads to an ambiguous
outcome when applied to the noun, “victim”. While O'Donnell J (as he then was)
in Bookfinders LTD v Revenue Commissioners stated, “[a] literal approach should not
descend into an obdurate resistance to the statutory object, disguised as adherence to
grammatical precision”,'? this is arguably not a live issue with the current subject of
examination. An unusual choice of language in legislation which necessitates novel
interpretation does not automatically lead to obscure definitional results. Rather, the issue that
arises for the interpreting judge here relates to the factors that make a victim “specific”, or

“clearly defined or identified”, and which differentiate them from a victim simpliciter.

15 Cork Co Council v Whillock [1992] WISC-SC 3239, [1993] 1 IR 231, 239. Cited with
approval by the Supreme Court in The People (Director of Public Prosecutions) v FN [2022]
IESC 22 at para 6 per Woulfe J.

16 Whelton v O'Leary & Anor [2010] IESC 63 at para 15.

7D Dodd, Statutory Interpretation in Ireland (2008) paras 5.03 ef seq.

18 Oxford University Press, Oxford English Dictionary (December 2025), available at
https://doi.org/10.1093/OED/4780393804.

1912020] IESC 60 at para 56.



On one interpretative account, a specific victim under the 2024 Act is simply a victim
who was the target of the offence. This is a simple and clean way of addressing this statutory
anomaly. The soundness of this approach may, however, be questioned on the basis of express
legislative intent. If the Oireachtas intended “specific victim” to mean “victim” then “specific”
is superfluous and “victim” alone would have conveyed this message accurately. As the
legislature is presumed not to say anything in vain or waste words, this may be a difficult
interpretative position to defend. Further, if Scots law is relied on as an interpretative tool, we
need only move to section 3 of the 2021 Act which provides for a more analogous provision of
racially aggravated harassment, which is similar in its structure to section 28 of the Crime and
Disorder Act 1998, and crucially uses the term “victim” rather than “specific victim”: it does
seem that the term has significance.?’

Further, the 2024 Act itself uses both “victim” and “specific victim”. Section 5 amends
the Criminal Damage Act 1991 by inserting a new section 2A which provides for an offence
of damaging property aggravated by hatred as per the 2024 Act. Section 2A(6) provides that,
for the purposes of subsection (2)(a), the person to whom the damaged property “belongs or is
treated as belonging for the purposes of this Act” is to be regarded as the victim of the offence.
“This Act” is plainly the Criminal Damage Act 1991, and the reference to property “treated as
belonging” imports the extended ownership rules in section 1(2). Section 2A is therefore
structurally and conceptually dependent on the commission of the base offence under section
2: in a real sense, the aggravated offence is derivative of the underlying criminal damage and
cannot exist without it. The 2024 Act superimposes upon that property offence a statutory
“specific victim” for the limited purpose of applying the hate-aggravation test. The aggravated
offence reorientates the normative focus from the damage to property to hatred towards the
person in whom the relevant property interest lies, but it does not displace the base offence.
Rather, where section 2A potentially applies, the prosecution must identify whether there is
such a specific victim so as to proceed, or instead rely on the group-directed motivation limb
in section 2A(2)(b). The use of the term “victim” alongside “specific victim” in the same
provision lends support to the suggestion that “specific victim” in the operative part has a
meaning under the 2024 Act which is distinct from that attributable to “victim”.

An alternative interpretation could be based on an unanswered question posed by the
2024 Act: what makes a victim clearly defined or identifiable? Garland notes that in relation to

hate crime offenders choosing victims. “It is not who they are individually, but what they

20 There is, by definition, a victim of harassment.



represent, that is important”.?! However, offenders may look for the “ideal” victim who is, or
is presumed to be, part of the target group. Their motivation in choosing their victim may be
based on their victim’s perceived unwillingness to report the crime, or to put up a fight, for
example. Thus, a homeless individual member of a group may be specifically targeted because
of their additional homeless status and the calculated assumption that the victim will be less
likely to report the crime than a random group member.?? They represent both a member of the
target group and an “easy target”. They are specifically chosen because they have this
perceived combination of characteristics and it is this combination that separates our homeless
victim from a non-specific victim, ie a generic group member. It is argued that this latter
interpretation is neither absurd, obscure, nor ambiguous in nature when the “specific victim”
requirement is considered in the context of the 2024 Act as a whole. This approach is arguably
not artificial, strained, or “fanciful”,? but rather a plausible way of attributing a meaning to the
word “specific”.

Finally, we could focus on the meaning of the term “victim” in Irish law. In a Duffian
sense,?* society at large is of course a “victim” of crime: “as members of the community, we
should see [criminal wrongs] not merely as the victim’s wrongs but as ‘our’ wrongs...”; and
prosecutions are taken by the Director of Public Prosecutions in the name of “The People”.?®
This approach offers a pathway to interpretation: society, communities, or individuals are all a
victim, and the injured party is the specific victim. However, as well as this being a
grammatically awkward construction, it does not accord with the statutory definition of “victim”
in the Criminal Justice (Victims of Crime) Act 2017, which states that a victim is, first and
foremost, “a natural person”. It would also mean that any offence committed against a body
corporate or the State would be included in the scope of the first limb of the operative part of
the legislation, in that they are identifiable and thus “specific”, if not human, parties which

suffered injury as a result of the offending.

21 J Garland, “Difficulties in Defining Hate Crime Victimization” (2011) 18 International
Review of Victimology 25 at 27. Homelessness is chosen as an illustrative example only and
victims could be specifically chosen based on a multitude of characteristics which may be
idiosyncratic to the offender alone.

22 JT Ellsworth, “Street Crime Victimization Among Homeless Adults: A Review of the
Literature” (2019) 14 Victims & Offenders 96; BA Lee and CJ Schreck, “Danger on the
Streets” (2005) 48 American Behavioral Scientist 1055; RT Wright and SH Decker, Armed
Robbers in Action: Stickups and Street Culture (1997).

2 Murphy v GM [2001] TESC 82.

24 RA Duff, Punishment, Communication, and Community (2001) 63.

25 Article 30.3 of the Constitution of Ireland; DPP v Cash [2007] IEHC 108 at para 43.



These are three very different conclusions based on potential interpretations of “specific
victim” under the 2024 Act. It is submitted that the inclusion of the adjective “specific” cannot
be ignored by an interpreting judge and must be presumed to have an operative meaning;
equally, the term “victim” should be interpreted in accordance with other statutory provisions.
The absence of a clear legislative or case law history defining “specific victim” in Ireland
leaves interpreting judges in a difficult position: they must approach this matter using extant
interpretative tools at their disposal. 26 Therefore, in practice, courts will have to construe the
terms “specific” and “victim” in accordance with standard tools of construction. As the
presumption of constitutionality attaches to the provision, an appeal to holistic, rather than

statutory, definitions of victim may offer a means of salvaging the 2024 Act.

E. CONCLUSION

Penal statutes must be drafted carefully, and words used in such statutes are generally given
their ordinary, natural meaning.?” Words and terms used in criminal legislation are presumed
to be chosen deliberately, and must be interpreted in that context. The 2024 Act, as a piece of
penal legislation, restricts courts from consulting extraneous materials for the purpose of
statutory interpretation, including the Scottish legislation, which has evidently been a source
of inspiration. Irish courts will instead have to consider the issue de novo. What is clear to us
is that the adjective “specific” cannot simply be treated as legislative surplusage; when attached

to the term “victim”, its operative import remains to be seen.

26 Here See: Cronin v Youghal Carpets (Yarns) Ltd [1985] WISC-SC 85, [1985] IR 312 at
321 per Griffin J; Clinton v. Dublin City Council [2006] IESC 58, [2007] 1 IR 272 at para 61
per Fennelly J; Heather Hill Management Company CLG & McGoldrick v An Bord Pleandla,
Burkeway Homes Limited and the Attorney General [2022] IESC 43 at para 156.

27 As Dodd notes, “the plain and ordinary meaning rules are adhered to as the method which
limits judicial legislating and best reflects the constitutional role envisaged for the Oireachtas
and the courts.” Dodd, Statutory Interpretation (n 17) para 5.22.



