ULRR

Book Review of Peart et al (eds) Modern Family Finances’

ltem Type Article

Authors O'Sullivan, Kathryn

Citation Child and Family Law Quarterly, 2018 30 (2], pp. 205-207
Publisher Jordan Publishing

Download date 2026-07-15 13:09:07

Item License https://creativecommons.org/licenses/by-nc-sa/4.0/
Link to Item https://doi.org/10.34961/researchrepository-ul.22778558



https://creativecommons.org/licenses/by-nc-sa/4.0/
https://doi.org/10.34961/researchrepository-ul.22778558

Law and Policy in Modern Family Finance: Property Division in the
215 Century

By Dr Kathryn O’Sullivan, School of Law, University of Limerick, Ireland.

Full citation: Kathryn O’Sullivan, ‘Book Review of Peart et al (eds) Modern Family Finances’ (2018)
Child & Family Law Quarterly 30(2) 205-207

Law and Policy in Modern Family Finance: Property Division in the 21st Century is the fruit of an
international colloquium held in New Zealand in December 2016. The colloquium was prompted by
the November 2015 referral of the Property (Relationships) Act 1976 to the New Zealand Law
Commission for a comprehensive review of the prevailing property sharing regime applied. The
colloquium was convened to consider various options for reform and the papers delivered at it were
subsequently revised for publication in this latest contribution to the market.

As you would expect given these origins, this collection provides a rich resource for those interested
in learning more about the property sharing regime applied in New Zealand: how it has evolved; how
assets are identified, valued and shared; how spousal maintenance is addressed; and much more
besides. However, to suggest that Law and Policy in Modern Family Finance would only be interest to
those wishing to deepen their understanding of the regime applied in New Zealand would do it a major
disservice. Although the authorship is quite Antipodean in orientation — eleven of the sixteen
contributors are based in New Zealand while a further two are Australian-based — the book is full of
international perspectives and comparative analysis drawing on the experiences of various common
law and civil law jurisdictions across North America and Europe, in particular. Moreover, the insights,
commentary and ideas advanced by a range of leading international figures in the field of family
property law ensure its much broader appeal.

The book extends to 15 chapters (415 pages) and is sub-divided into three sections. This three-part
structure, as the editors explain in the Introduction, seeks to address the three key questions which
‘lie at the core of any property sharing regime’:* who should be covered by a property sharing regime;
what property should be covered by a property sharing regime; and how should property be shared
at the end of a relationship.

Part | focuses on the question of who should be covered by a property sharing regime. This part opens
with a contribution from Patrick Parkinson who re-considers family property law in what he argues is,
‘to come extent, a post-marital age’.? Taking up the mantle, Margaret Briggs then evaluates different
methods of identifying the types of relationships that ought to be subject to property sharing,
analysing, specifically, the merits and demerits of both ‘formal’ and ‘functional’ approaches. Shifting
the focus slightly, Nicola Peart and Mark Henaghan question how children’s interests are, or should
be, a relevant factor in the division of property on relationship breakdown and contrast the ‘family
centric’ approaches to property division adopted in England and Wales and Australia with the
somewhat more restrictive approach adopted in New Zealand. The final two chapters of Part | then
zone in on issues of succession law. Having regard to the unique approach applied in New Zealand vis-
a-vis surviving spouse or partner entitlements, Peart provides another contribution which teases out
whether surviving spouses should have the same property rights on death as on divorce or whether
these situations are qualitatively different and ought to be recognised as such. Part | draws to a close
with Rosalind Croucher, President of the Australian Human Rights Commission, reflecting on the
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‘conflicting pressures’ coming to bear on Succession law in modern times.? In particular, she provides
an interesting Australian perspective on the extent to which, in that jurisdiction, testamentary
freedom has been eroded as family maintenance claims have expanded.

Part Il seeks to interrogate precisely what property should be covered by a property sharing regime.
Having stepped through a range of various approaches adopted around the world which try to answer
this question, Bill Atkin puts forward a not uncontroversial argument for a ‘radical revision of the
classification rules’® — potentially significantly widening the asset base for property division on
relationship breakdown in new Zealand — with a view to better ensuring the concept of partnership is
taken seriously. Despite this comprehensive and internationally contextualised, opening chapter,
however, Part Il is arguably the most New Zealand-centric section of the book. Jessica Palmer
highlights how ‘controlled trusts’ and ‘dynastic trusts’ are creating ‘very real barriers’ to the effective
implementation of equal sharing principles in New Zealand and considers how best to include such
trust assets for property division purposes.® Jacinta Ruru and Leo Watson then reflect on the specific
considerations which preclude the division of Maori land under the Property (Relationships) Act 1976
and consider how, in this context, the financial claims or interests of spouses or partners of Maori
owners might be best satisfied. The final chapter of this section sees Simon Jefferson QC and Paul
Moriarty address the practical issue of valuation under New Zealand’s Property (Relationships) Act
drawing on their vast experience of valuation disputes in the jurisdiction.

The final part of the book, Part Ill, comprises of five chapters framed around the fundamental question
as to how should property be shared at the end of a relationship. First up, Joanna Miles investigates,
as she puts it, one of the ‘oldest of old chestnuts’:® the rules versus discretion debate. Highlighting
some contemporary concerns for that debate (including, for example, the gendered nature of
negotiation), she then charts the course of three jurisdictions — England and Wales, Scotland and
Canada — each of which, she explains, have had ‘markedly different experiences with rules and
discretion...deploying quite different legal techniques in this field’.” Returning the focus again to New
Zealand, Mark Henaghan follows up by considering the importance of ensuring substantive equality,
placing the spotlight squarely on the economic disparity provision currently contained in section 15 of
the Property (Relationships) Act 1976. Concluding that the Act ‘does not fully achieve the goal of giving
“each party an equal start on the road to independent living”’, he briefly presents two possible
changes to address the inequalities created. The next two chapters are closely inter-related. On one
hand, Robert Fisher QC questions whether a property sharing regime ought to be mandatory or
optional. He concludes that where, perhaps, the regime operates only over the fruits of the
partnership, there may be no need to facilitate parties in opting out. Jens Scherpe’s subsequent
chapter, on the other hand, highlights the ability of parties in various community of property
jurisdictions to contract out of the default property division regime notwithstanding that the
prevailing regime may be limited as Fisher proposes. Despite this, however, Scherpe does note it is a
‘common theme’ that the marital relationship (and others, depending on the jurisdiction) ‘brings with
it responsibilities which cannot be contracted out of’, often viewed as ‘relationship-generated’
disadvantage.® The book is ultimately brought to a close with John Caldwell’s examination of spousal
maintenance under New Zealand’s Family Proceedings Act 1980. Reflecting on the fractured nature of
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ancillary relief provision in the jurisdiction (which sees property division and spousal maintenance
regulated by separate statutes), he argues for the adoption of an integrated model of regulation.

Overall, Law and Policy in Modern Family Finance is a very enjoyable book and an interesting
contribution to the market. The fundamental debates which form the core of this collection are
extremely helpful in prompting reflection in many jurisdictions — albeit that, as the Right Honourable
Sir Matthew Thorpe points out in his Foreword, not all legislatures have the ‘healthy readiness to
legislate in this dangerous territory’ as appears to be the case in New Zealand.® Its breadth of appeal
is also ensured by its consideration of a range of family relationships whether based on marriage, civil
partnership, cohabitation or other. Arguably one of the most refreshing aspects of collection is the
willingness of many of the contributors (including Peart, Miles, Atkin and Briggs) to metaphorically
‘nail their colours to the mast’ in terms of supporting particular avenues for law reform. Although,
admittedly, not all the proposals for reform advanced are subjected to an in-depth or rigorous
interrogation, many interesting and thought-provoking perspectives are nevertheless provided. These
attributes of the collection, in particular, will ensure its appeal far beyond the shores the New Zealand
for lawyers and academics, students and teachers, researchers and law reformers or anyone
interested in family finances and property division at the end of a relationship.

Law and Policy in Modern Family Finance: Property Division in the 21st Century is edited by Jessica
Palmer, Nicola Peart, Margaret Briggs and Mark Henaghan. The book is published by Intersentia and
is supported by the New Zealand Law Foundation and the University of Otago.
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