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Introduction

In October 2017, the Irish Department of Health released the long awaited General Scheme of the
Assisted Human Reproduction Bill 2017. Seeking to provide a much needed legal framework for
surrogacy in lIreland, various surrogacy-related aspects of the General Scheme have attracted
considerable media attention and academic comment to date.! Other equally important elements of
the developing Bill — unrelated to the core issue of surrogacy — have received much less attention,
however. Of particular note, proposals included in the General Scheme of the 2017 Bill which seek to
expressly permit and regulate posthumous assisted reproduction in Ireland have attracted little

consideration in either academic or public discourse.?

Cognisant of this gap in the literature in Ireland, this note seeks to briefly consider some of the key
provisions included in the General Scheme relating to posthumous conception. Mindful that pre-
legislative scrutiny continues, it provides the international context for the reforms before outlining
key conditions placed on the ability to access posthumous conception under the scheme proposed. It
moreover highlights the need for further consideration of the parentage and succession law
implications of the proposed Bill.

Posthumous Conception in International Context

Although posthumous conception may be assumed by many to be of little practical importance, with
the likelihood of such conception merely hypothetical or (at best) extremely rare, this oft-held
assumption is wide of the mark. Since the first posthumous conception of a child in Australia in 1977,3
awareness of, and the ability to access, cryogenic freezing as a means of preserving fertility post-
mortem has been growing internationally. In the United States, hundreds of applications have been
received by the Social Security Administration in recent years for survivors benefits filed on behalf of
children conceived after a parent’s death.* Other jurisdictions are noting similar increases. As
Sabatello highlights, posthumous conception has now been endorsed as “a legitimate form of

reproduction”.® Reflecting on international practice she notes:
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“Doctors encourage patients who undergo medical treatment that may negatively affect their
reproduction (such as cancer patients undergoing chemotherapy) to preserve sperm or eggs

beforehand, and such harvesting is part of routine medical practice today.”®

Recent comments from the current Minister for Health, Simon Harris, would appear to suggest similar
practice on the ground in Ireland with the importance of fertility preservation gaining increased

attention from various AHR service providers in the jurisdiction.’

Keenly aware of the “new legal quandaries”® to which this potential gives rise, various law
commissions and legislative committees across the globe have reflected on the issues emerging. In
the United Kingdom, the issue was first considered by the Warnock Commission in 1984.° One year
later, the Ontario Law Reform Commission, produced its Report on Human Artificial Reproduction and
Related Matters which, among other issues, also reflected on posthumous conception.!® As more
cases have arisen, posthumous conception has been addressed in ever greater detail, with a particular
focus being placed on the succession law or inheritance implications for posthumously conceived
children. In 2008, the Manitoba Law Reform Commission dedicated an entire report specifically to the
issues arising,'! while the legislature in British Columbia enacted provisions explicitly legislating for the
inheritance rights of such children in its Wills, Estates and Succession Act 2009.2 Most recently, the
Alberta Law Reform Institute considered the issue in 2012.23 Although leading the field in recent times,
this engagement is by no means unique to Canada. In Australia, the New South Wales Law Reform
Commission addressed some of the issues arising for posthumously conceived children in its 2007
report Uniform succession laws: intestacy** while in the USA, provisions relating to the inheritance or
succession implications of posthumous conception, have long been included in the Uniform Probate
Code.®

Current Legal Context and Key Provisions of the General Scheme of the 2017 Bill

Currently, there appears to be no specific prohibition on the posthumous use of gametes under Irish
law.'® Consequently, Irish fertility clinics may (seemingly legally) facilitate requests for posthumous
conception at their discretion.’” However, where this arises, Irish law does not provide any express
legal provisions for the recognition of parentage of a posthumously conceived child. Should a
deceased male’s reproductive material be used to facilitate conception, any resulting child would most
likely be regarded as “fatherless” and the child of a single parent. Second, as any such child would not,
by definition, have been en ventre sa mére at the time of the deceased’s death, it is highly unlikely
they would enjoy succession rights under the Succession Act 1965.

Cognisant of these defects, “posthumous assisted reproduction” [PAR] now receives exclusive
attention in Part 4 of the General Scheme of the 2017 Bill. Although as recently as 2014 government
policy appeared hostile to posthumous conception, the General Scheme of the 2017 Bill proposes to
expressly permit and provide a framework for posthumous conception in Ireland. Seeking to regulate
access to posthumous assisted reproduction, a number of procedural and substantive barriers have
been proposed. First, notwithstanding the debates which rage as to the practical accessibility of
posthumous reproduction where express written consent to use (or retrieve) genetic material is

legally required, such a criterion is carried in Head 24 of the proposed General Scheme.?® Second, even
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where the required informed written consent is provided for assisted human reproduction pursuant
to Head 9, this would appear to be insufficient consent for the purposes of facilitating access to
posthumous assisted reproduction. Separate and distinct consent seems to be required for the latter
as per Head 28.2! Third, it is proposed that posthumous assisted reproduction will only be available
to a deceased’s surviving ‘partner’, as expressly nominated by the deceased.?? Limiting the availability
of the proposed scheme to a named ‘spouse, civil partner or cohabitant’ ensures that, for example, a
deceased’s parents may not seek a child’s frozen genetic material for the purposes of conceiving
grandchildren — an issue of increasing controversy in various jurisdictions.?® Fourth, it is clear that
posthumous assisted reproduction will only be available where the surviving partner will carry the
pregnancy thereby eliminating the potential for a surviving male partner to use a surrogate in
circumstances where his female or male partner has died.?* Finally, taking on board recommendations
advanced by the European Society of Human Reproduction and Embryology [ESHRE], access to
posthumous assisted reproduction will not be permitted until a minimum period of one year has

elapsed since the deceased person died.?

The General Scheme also carries important proposals concerning the recognition (or non-recognition)
of parentage for children who are conceived posthumously under the new scheme. Pursuant to Head
27(1) a deceased man shall be treated as the father of a child who was born with the use of
posthumous assisted reproduction where the deceased provided his consent to posthumous assisted
reproduction and to being treated as the father of a resulting child born and where the deceased’s
surviving partner who underwent the treatment provides her consent allowing him to be so treated.
Head 27(2) carries equivalent provisions facilitating a deceased woman to be treated as the parent of
a child where a child is posthumously conceived and carried by her female partner. Additionally, Head
27(3) establishes that in order to be treated as the parent of a child born as a result of a posthumous
assisted reproduction procedure the child must be born within 36 months of the deceased’s death.
The Explanatory Note goes on to explain that where the time limits are met and the required consents
are obtained, “the child shall then be regarded as having been born in the lifetime of the deceased
and as having survived him/her”.

Implications for Inheritance and Succession Law

Although the text of the General Scheme itself makes no direct reference to the inheritance or
succession rights of any “recognised” posthumously conceived child, such references are carried in

the Explanatory Note elaborating on Head 27. It states:

“In recognition of this parent-child relationship the child will have certain rights, for example
in relation to inheritance, and this will also allow the deceased person to be named on the
child’s birth certificate. The 36 month timeline is to facilitate the orderly administration of the
deceased’s estate, while also protecting the best interests of the child born as a result [of

posthumous assisted reproduction].”

Unfortunately, however, despite its obvious practical importance, the General Scheme goes no further
in explaining how these rights will be realised or the impact they will have. Will the rights be limited

to inheritance under a will or will they also include entitlements to succession on intestacy? If the
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latter (which it is contended would appear more in keeping with the high level of protection currently
afforded to all children on intestacy), what precise approach will be adopted? Whether the legislature
intends to introduce a scheme akin, for example, to that applied under section 2-104(a)(2) of the
Uniform Probate Code in the US whereby a posthumously conceived child could claim improper
distribution of an intestate estate within a certain timeframe, or whether they wish to pursue reform
similar to British Columbia where the deceased’s intestate estate would be frozen for distribution for

a certain period to facilitate conception, remains unclear.?®
Conclusion

Reflecting on developments such as posthumous conception, Kindregan and McBrien explain, “In the
absence of controlling statutes, courts will struggle to interpret the meaning of words, which until the
advent of assisted reproduction seemed to have unambiguous meaning.”? The provisions of the
General Scheme of the Assisted Human Reproduction Bill 2017 present a welcome first step in
addressing these difficulties in the context of posthumous conception under Irish law and the Irish

Government ought to be commended for its efforts in this regard.

Unfortunately, however, the General Scheme does not go far enough in providing the clarity required.
In particular, in failing to offer greater detail as to precisely what the recognition of the ‘inheritance
rights’ of posthumously conceived children will encompass, or how these rights will be realised in
practice, it leaves important, practical, considerations unresolved and doubtless augments the fears
of legal practitioners loathe to see any further delays or complexity added to the administration of
estates. Moreover, although in the interests of certainty and efficiency the adoption of time limits will
likely play a role in regulating the inheritance or succession claims of posthumously conceived
children, the adoption of timelines for the recognition of parentage appears misconceived — effectively
(re)creating a two-tier system based on method/timing of conception — and is unlikely to survive

scrutiny.

If the legislature hopes to see the introduction of reform in this area, these issues will have to be
addressed sooner rather than later. Due regard will have to be paid to the often competing interests
of all stakeholders — prospective parents, posthumously conceived children and the legal community.
While powerful lobbies are likely to push the agenda of practitioners in considering the succession law
implications of any new scheme (with the desirability of ensuring administrative efficiency likely to be
to the fore), it is hoped that the rights of all unborn children in Ireland, whether posthumously
conceived or otherwise, will continue to be vindicated in relation to parentage and succession. In
determining the best way forward, which strikes an appropriate balance between the competing
interests of these various stakeholders, we must reflect on the experiences of other jurisdictions and

ascertain what lessons we can learn from international experience.

As Sabatello notes: “the phenomenon of posthumously conceived children is not likely to disappear
anytime soon —indeed, it is likely to increase”.?® Let us hope the momentum currently witnessed
towards the introduction of reform will be maintained and result in greater clarity being brought to

the law in this area in Ireland.
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